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      IN THE CIRCUIT COURT FOR THE 
      NINETEENTH JUDICIAL CIRCUIT IN AND 
      FOR ST LUCIE COUNTY, FLORIDA. 
      APPELLATE DIVISION 
 

Circuit Case No. 15-AP-2 
County Case No. 15-CC-4 

 
PATRICIA CARUSO, 
 
 Appellant,    Not final until time expires for filing motion 
v.      for rehearing, and if filed, disposed of. 
 
RICHARD BAKER, 
 
 Appellee. 
____________________________/ 
Decision filed March 22, 2016. 
 
Appeal from the County Court for St. Lucie County, Thomas J. Walsh, Jr., Judge.  
 
Robert Rydzewski, Jr., Fox Wackeen, Stuart, for appellant.  
 
No appearance for appellee. 
 
 
PER CURIAM. 

 

 On January 2, 2015, the Appellee filed a complaint for eviction. On January 7, 2015, 

instead of filing an answer, the Appellant filed a motion to quash service of process, arguing that 

the process server did not comply with §48.031(5). The trial court found the service to be lawful 

and evicted the Appellant. 

A question of law as to whether a process server complied with the service of process 

statute is reviewed de novo. Nirk v. Bank of America, N.A., 94 So. 3d 658 (Fla. 4th DCA 2012).  

The Appellant argues that the trial court erred in denying the motion to quash service of 

process because the process server did not strictly comply with §48.031(5), which states: 

A person serving process shall place, on the first page of at least 
one of the processes served, the date and time of service and his or 
her identification number and initials for all service of process. 
The person serving process shall list on the return-of-service form 
all initial pleadings delivered and served along with the process. The 
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person requesting service or the person authorized to serve the 
process shall file the return-of-service form with the court. 

(Emphasis added). The eviction summons in the record does not include the process server’s 

identification number. Strict compliance with statutes governing service of process are required. 

Brown v. U.S. Bank Nat. Ass’n, 117 So. 3d 823, 824 (Fla. 4th DCA 2013). When a process server 

fails to comply with the statutory requirements, service must be quashed. Id. When a defendant 

receives defective service of process, he cannot ignore it but must make objections to the court. 

Mabson v. Mabson, 140 So. 801, 805 (Fla. 1932). The Appellant promptly filed a motion to quash 

service, and the trial court improperly denied it and evicted her. 

The Appellant filed a motion for appellate attorney’s fees. Appellate attorney’s fees can be 

awarded if authorized by contract or statute. Brass & Singer, P.A. v. United Auto. Ins. Co., 944 So. 

2d 252, 254 (Fla. 2006). Pursuant to Fla. R. App. P. 9.400, a party must specify the statutory, 

contractual, or substantive basis for an award. Id. The Appellant cites §83.48 as the basis for the 

award: 

In any civil action brought to enforce the provisions of the rental 
agreement or this part, the party in whose favor a judgment or decree 
has been rendered may recover reasonable attorney fees and court 
costs from the nonprevailing party. The right to attorney fees in this 
section may not be waived in a lease agreement. However, attorney 
fees may not be awarded under this section in a claim for personal 
injury damages based on a breach of duty under s. 83.51. 

The lease also provides for an award of attorney’s fees. Therefore, as the prevailing party, the 

Appellant is entitled to appellate attorney’s fees. We remand to the trial court for a determination 

of amount.  

The motion also asks for appellate costs. Fla. R. App. P. 9.400(a) clearly states “costs shall 

be taxed by the lower tribunal on a motion served no later than 45 days after rendition of the court’s 

order.” Therefore, the motion for costs not properly before this court. 

  

Reversed and remanded.  

 

SWEET, MCMANUS, JJ., and ROBERTS, Acting Circuit Judge, concur. 

 
 
Copies of above decision were furnished to the attorneys/parties 
of record on the same date the decision was filed. 


