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      IN THE CIRCUIT COURT FOR THE 
      NINETEENTH JUDICIAL CIRCUIT IN AND 
      FOR MARTIN COUNTY, FLORIDA. 
      APPELLATE DIVISION 
 

Circuit Case No. 15-AP-4 
 

 
E. MICHAEL GORMAN AND 
EILEEN GORMAN, 
 
 Appellant,    Not final until time expires for filing motion 
v.      for rehearing, and if filed, disposed of. 
 
CITY OF STUART, 
 
 Appellee. 
____________________________/ 
Decision filed July 26, 2016. 
 
Appeal from the City of Stuart Code Enforcement Magistrate. 
 
Tim Wright, Wright, Ponsoldt & Lozeau Trial Attorneys, LLP, Stuart, for appellant.  
 
Michael Mortell, City Attorney, Stuart, for appellee. 
 
 
PER CURIAM. 

 

The Appellants own a building located at 105 S.E. Seminole Street in Stuart, and they rent 

it to a tenant who operates a residential treatment facility for recovery from drug or alcohol 

addiction. On March 17, 2015, the Appellee’s (“City”) code enforcement officer issued a notice 

of violation for “Building/Structure Occupied Without Issuance of Certificate of Occupancy.” 

After a code enforcement hearing on April 9, 2015, the magistrate found the Appellants in violation 

of section 111.1 of the Florida Building Code and ordered that they obtain a change of use or 

vacate the building within thirty days of the order. 

 The standard of review applied to an administrative decision is whether procedural due 

process was afforded, whether the essential requirements of the law were observed, and whether 

the findings and judgment were supported by competent substantial evidence.  Broward County v. 

G.B.V. Intern., Ltd., 787 So. 2d 838, 843 (Fla. 2001) (quoting City of Deerfield Beach v. Vaillant, 
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419 So. 2d 624 (Fla. 1982)). 

 The Appellants allege that they were not afforded procedural due process because the 

City’s notice of violation did not contain proper notice of the charge. Procedural due process 

requires notice and the opportunity to be heard. Keys Citizens for Responsible Government, Inc. v. 

Florida Keys Aqueduct Authority, 795 So. 2d 940, 948 (Fla. 2001). The “notice must be 

‘reasonably calculated, under all the circumstances, to apprise interested parties of the pendency 

of the action and afford them an opportunity to present their objections. The notice must be of such 

nature as reasonably to convey the required information, and it must afford a reasonable time for 

those interested to make their appearance.’” Id. quoting Mullane v. Central Hanover Bank & Trust 

Co., 339 U.S. 306, 314 (1950). Here, under violation and corrective actions section of the notice 

of violation, it states: 

BUILDING/STRUCTURE OCCUPIED WITHOUT ISSUANCE 
OF CERTIFICATE OF OCCUPANY. Correction: 111.1 
CERTIFICATE OF OCCUPANY REQUIRED BEFORE USE 
AND OCCUPANCY OF BUILDING OR STRUCTURE. $150.00 
PER DAY FOR EACH AND EVERY DAY OF OCCUPANCY. 

However, it is undisputed that the Appellants have had a certificate of occupancy for the main 

level since 1983 and for the lower level since 1986. In its brief, the City argues that the Appellants 

had proper notice because a copy of section 111.1 of the Florida Building Code was attached to 

the notice of violation, which states: 

No building or structure shall be used or occupied, and no change in 
the existing occupancy classification of a building or structure or 
portion thereof shall be made, until the building official has issued a 
certificate of occupancy therefor as provided herein. Issuance of a 
certificate of occupancy shall not be construed as an approval of a 
violation of the provisions of this code or of other ordinances of the 
jurisdiction. 

During the City’s opening statement, it became clear that it was alleging a violation for the 

Appellants’ failure to obtain a change of use certificate when the building changed from an 

accounting office to a single family home. The City also alleged that the Appellants failed to pay 

a $108 application fee, failed to attach a survey for the change of use, and failed to attach a site 

plan. None of those elements are written on the notice of violation or are clear from reading the 

section of the building code. The Appellants were not notified of those issues until the City 

presented argument at the hearing. Therefore, the notice element of procedural due process was 

not satisfied. 
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 Next, the Appellants argue that the magistrate’s order is not supported by competent 

substantial evidence. The charge listed on the notice of violation of occupying the building without 

a certificate of occupancy is clearly refuted by the record, as the Appellants have had certificates 

of occupancy since the 1980s. The magistrate’s order states that the Appellants “shall obtain a 

Change of Use or vacate the building” to come into compliance. However, the record shows that 

the Appellants have filed two change of use applications with the City in October 2013, a year and 

a half before they received the notice of violation. The record contains a letter from the City 

acknowledging receipt of the first change of use application and states that it “is being processed 

accordingly.” There is no testimony or evidence that the City has acted on either of the change of 

use applications nor that it notified the Appellants of deficiencies in the applications to be 

corrected. Finally, the City’s answer brief is silent on this issue.  

 Since the Appellants were not afforded procedural due process and the magistrate’s order 

finding violation is not supported by competent substantial evidence, the case is reversed.  

 

 Reversed. 

 

ROBY, SWEET, JJ., and BRYANT, Acting Circuit Judge, concur. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Copies of above decision  
were furnished to the attorneys/parties 
of record on the same date  
the decision was filed. 


