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      IN THE CIRCUIT COURT FOR THE 
      NINETEENTH JUDICIAL CIRCUIT IN AND 
      FOR INDIAN RIVER COUNTY, FLORIDA. 
      APPELLATE DIVISION 
 

Circuit Case No. 15-AP-16 
Petition for Writ of Certiorari 

 
CHARLES WAGNER, KENT 
WAGNER, AND GABRIELLE 
WAGNER, 
 
 Petitioners,    Not final until time expires for filing motion 
v.      for rehearing, and if filed, disposed of. 
 
CITY OF VERO BEACH, 
 
 Respondent. 
____________________________/ 
Decision filed October 25, 2016. 
 
Petition for Writ of Certiorari to the City Council. 
 
Matthew Groom, Rooney & Rooney, P.A., Vero Beach, for petitioners.  
 
John Frost, II, Frost Van Den Boom, P.A, Bartow, for respondent. 
 
 
PER CURIAM. 

 

The Petitioners seek relief from the City Council’s order upholding Planning & Zoning’s 

order affirming the Director’s interpretation of the Code.  Among other grounds, the Petitioners 

claim they were denied due process.  We agree the Petitioners were not afforded procedural due 

process and grant the petition for writ of certiorari. 

 On January 6, 2015, the Respondent (“City”) enacted Ordinance 2015-02 that amended 

Chapter 60 of the City Code. On February 4, 2015, the Petitioners received a code enforcement 

warning from the City for operating a guest house and transient quarters in a residential district, in 

violation of Sections 60.11 and 61.02 of the Code. On April 7, 2015, the City issued the Petitioners 

a citation for violating Sections 60.11 and 61.02 of the Code. The Petitioners requested a hearing 

on the citation, and at the hearing, they requested an appeal of the interpretation of Code sections 
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to the designated authority pursuant to Article VII Division 3 Section 2-303(r) of the Code. Under 

that section, when a party requests interpretation of the Code by the designated authority, the code 

enforcement hearing is postponed. The Petitioners proceeded with their appeal to the Planning and 

Development Director (“Director”), who was the designated authority. On July 20, 2015, the code 

enforcement officer issued an amended citation claiming that the Petitioners were in violation of 

sections 60.06, 60.11, 61.36, and 61.37; the pay by date and correction date remained April 21, 

2015, three months earlier. On July 24, 2015, four days after the amended citation was issued, the 

Director rendered an interpretation of the Code sections listed in the citation, and the Petitioners 

appealed it to the Planning and Zoning Board (“P&Z”). On August 20, 2015, P&Z held a quasi-

judicial hearing, but the Petitioners specifically chose not to put on any witnesses or evidence. 

P&Z entered an order affirming the Director’s interpretation, and the Petitioners appealed it to the 

City Council. On September 29, 2015, the City Council held a quasi-judicial hearing, and the 

Petitioners did not put on any witnesses or evidence. The City Council voted 3-1 to uphold the 

P&Z decision affirming the Director’s interpretation of the Code. This petition follows, seeking 

review of the City Council’s order.  

The Petitioners allege that this court’s standard of review is de novo, which is incorrect. 

When a petition for writ of certiorari is filed in the circuit court to review a decision made by a 

local administrative body, the circuit court must determine whether: 1) the parties received due 

process of law; 2) the order meets the essential requirements of law; and 3) the order is supported 

by competent substantial evidence. See Broward County v. G.B.V. Intern., Ltd., 787 So. 2d 838, 

843 (Fla. 2001) (quoting City of Deerfield Beach v. Vaillant, 419 So. 2d 624 (Fla. 1982)); Haines 

City Community Development v. Heggs, 658 So. 2d 523 (Fla. 1995). The Petitioners’ petition and 

reply only address the procedural due process prong of the standard of review.  Procedural due 

process requires notice and the opportunity to be heard.  Keys Citizens for Responsible 

Government, Inc. v. Florida Keys Aqueduct Authority, 795 So. 2d 940, 948 (Fla. 2001). The “notice 

must be ‘reasonably calculated, under all the circumstances, to apprise interested parties of the 

pendency of the action and afford them an opportunity to present their objections. The notice must 

be of such nature as reasonably to convey the required information, and it must afford a reasonable 

time for those interested to make their appearance.’” Id. quoting Mullane v. Central Hanover Bank 

& Trust Co., 339 U.S. 306, 314 (1950). 
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On April 7, 2015, the City issued the Petitioner a citation for violating Sections 60.11 and 

61.02 of the Code, and those sections refer to a single family zoning district. The Petitioners’ home 

is located in a multiple family zoning district and as such, the code sections cited within the citation 

do not apply. The citation had a pay by date and correction required by date of April 21, 2015. On 

July 20, 2015, the code enforcement officer issued an amended citation claiming that the 

Petitioners were in violation of sections 60.06, 60.11, 61.36, and 61.37, which refer to multiple 

family zoning districts; the pay by date and correction date remained April 21, 2015, three months 

earlier. Only four days later, the Director rendered an interpretation of the Code sections listed in 

the citation which did not apply. Therefore, the Petitioners were not reasonably conveyed the 

required information, afforded an opportunity to present their objections to the amended citation, 

nor given a reasonable time to make their appearance as it relates to the amended citation. Keys 

Citizens for Responsible Government, Inc., 795 So. 2d at 948. The City Council’s order upholding 

P&Z’s order affirming the Director’s interpretation of the Code was based on the code enforcement 

citation versus the amended citation; therefore, the Petitioners were not afforded procedural due 

process.  

 The remainder of the Petitioners’ petition focuses on four points: 1) the ordinance at issue 

is preempted by §509.032; 2) the ordinance is unconstitutionally vague; 3) the ordinance creates 

an impermissible and unconstitutional delegation of legislative authority; and 4) the ordinance 

creates an unconstitutional burden on the freedom of speech. On May 3, 2016, the circuit court in 

Indian River County rendered a final judgment for declaratory relief on the identical four issues in 

Charles Fitz v. City of Vero Beach 15-CA-266. Consequently, it would be improper for this court, 

another branch of the same circuit court that rendered the declaratory judgment, to address these 

same issues five months later. 

Therefore, the petition for writ of certiorari is granted, and the City Council’s order is 

quashed. As the non-prevailing party, the City is not entitled to appellate attorney’s fees, and its 

motion is denied.  

  

METZGER, CJ., MCMANUS, J., and STEELE, Acting Circuit Judge, concur. 

 
 
 
 



4 
 

 
 
 
 
Copies of above decision  
were furnished to the attorneys/parties 
of record on the same date  
the decision was filed. 


