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      IN THE CIRCUIT COURT FOR THE 
      NINETEENTH JUDICIAL CIRCUIT IN AND 
      FOR MARTIN COUNTY, FLORIDA. 
      APPELLATE DIVISION 
 

Circuit Case No. 14-AP-5 
 

 
STUART AND JANE 
GREENBERG, 
 
 Appellants,    Not final until time expires for filing motion 
v.      for rehearing, and if filed, disposed of. 
 
MARTIN COUNTY, 
 
 Appellee. 
____________________________/ 
Decision filed October 15, 2014. 
 
Appeal from the Code Enforcement Magistrate in Martin County. 
 
Scott Konopka, Mrachek, Fitzgerald, Rose, Konopka, Thomas & Weiss, P.A., Stuart, for 
appellants.  
 
Michael Durham, County Attorney, and Tanya Fender, Assistant County Attorney, Stuart, for 
appellee. 
 
David Eastman, Lutz, Bobo, Telfair, Eastman, Gabel & Lee, Tallahasseee, amicus curiae. 
 
Virginia Sherlock, Littman, Sherlock & Heims, P.A., Stuart, amicus curiae. 
 
 
BELANGER, J. 

On October 1, 2013, Appellee, Martin County (“the County”) issued a building permit to 

the Appellants authorizing them to construct a single-family residence in the Olympia 

neighborhood of Hobe Sound.  After construction began, the County received numerous 

complaints claiming that that the residence, a modular home, did not fit in with the ambiance and 

character of the Olympia neighborhood.   While reasonable minds may differ, concerns over the 

appearance and character of this charming old neighborhood are certainly legitimate.  But as John 
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Adams explained, we are “a government of laws and not of men.”1   A finer point was made by 

Justice Cardozo: 

The Judge, even when he is free, is still not wholly free. He is not to 
innovate at his pleasure. He is not a knight-errant roaming at will in 
pursuit of his own ideal of beauty and goodness. He is to draw his 
inspiration from consecrated principles. He is not to yield to 
spasmodic sentiment, to vague and unregulated benevolence. He is 
to exercise a discretion informed by tradition, methodized by 
analogy, disciplined by system, and subordinated to the primordial 
necessity of order in the social life.2  

 

Whether we think a modular home is out of place in the Olympia neighborhood is not 

relevant to the resolution of this appeal.  We are obligated to follow the law. 

In addition to concerns over the appearance of the home, the complaints claimed that the 

foundation did not comply with the Land Development Code (“Code”) because it was not 

“permanent”.   In response to these complaints, Larry Massing, the Martin County Building 

Department Director, investigated the situation, and on November 6, 2013, he issued a 

memorandum concluding that the Appellant’s home did comply with the Code. 

After Building Department Director determined that there was no violation, County staff 

conducted further investigation.  As a result of that investigation, the director of the growth 

management department issued a notice of violation on November 8, 2013. The notice of violation 

alleged that the subject property was not connected to a permanent foundation, and therefore it 

does not meet the definition of a modular home; in addition, it supplied the Appellants with a 

definition of permanent foundation. The Appellants did not come into compliance by the appointed 

time, so a hearing was scheduled in front of the code enforcement magistrate on January 29, 2014.  

 At the hearing, the County presented testimony from the senior associate planner, the 

principal planner, and the director of the growth management department. The Appellants 

presented testimony from a professional engineer who prepared and sealed the plans for the 

Appellants’ home. At the close of the hearing, the magistrate directed both parties to submit case 

                                                 
1 John Adams, “Novanglus Papers,” no. 7.—The Works of John Adams, ed. Charles Francis   
Adams, vol. 4, p. 106 (Charles C. Little and James Brown 1851). 
 
2 Benjamin Cardozo, The Nature of The Judicial Process, pp. 140-141 (Yale Univ. Press 1921). 



3 
 

law within a week. On March 10, 2014, the magistrate entered an order in favor of the County. 

This appeal follows. 

 Florida Manufactured Housing Association, Inc. filed an amicus brief in support of the 

Appellants. The Olympia Defense Fund, Inc. and several neighbors filed an amicus brief in support 

of the County.   

For appeals of local government administrative action, the standard of review is whether 

procedural due process was afforded, whether the essential requirements of the law were observed, 

and whether the findings and judgment were supported by competent substantial evidence.  Haines 

City Community Development v. Heggs, 658 So. 2d 523, 530 (Fla. 1995). 

The Appellants argue that the magistrate’s order is not supported by competent substantial 

evidence. In DeGroot v. Sheffield, the Court defined competent substantial evidence: 

Substantial evidence has been described as such evidence as will 
establish a substantial basis of fact from which the fact at issue can 
be reasonably inferred. We have stated it to be such relevant 
evidence as a reasonable mind would accept as adequate to support 
a conclusion. In employing the adjective ‘competent’ to modify the 
word ‘substantial,’ we are aware of the familiar rule that in 
administrative proceedings the formalities in the introduction of 
testimony common to the courts of justice are not strictly employed. 
We are of the view, however, that the evidence relied upon to sustain 
the ultimate finding should be sufficiently relevant and material that 
a reasonable mind would accept it as adequate to support the 
conclusion reached. To this extent the ‘substantial’ evidence should 
also be ‘competent.’ 

95 So. 2d 912, 915 (Fla. 1957); Becker v. Merrill, 20 So.2d 912 (Fla. 1945); Laney v. Board of 

Public Instruction, 15 So.2d 748 (Fla. 1943); Jenkins v. Curry, 18 So.2d 521 (Fla. 1944); United 

States Casualty Company v. Maryland Casualty Company, 55 So.2d 741 (Fla. 1951); Consolidated 

Edison Co. of New York v. National Labor Relations Board, 305 U.S. 197, 59 S.Ct. 206, 83 L.Ed. 

126.  

Here, the Code states that a modular home requires a permanent foundation, but 

significantly it does not define the term: 

Modular home. A structure transportable in one or more sections, 
without a permanent chassis, which is designed for and used as a 
residential dwelling unit when connected to a permanent foundation 
and the required utilities. Fabrication of such units shall comply with 
Florida Statutes. This use does not include manufactured units 
meeting the criteria contained in the definition of a mobile home. 
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Article I, Division 1, Section 3.3 of the Code. Therefore, the magistrate relied on the director of 

the growth management department’s ex post definition. The director testified that she looked at 

the dictionary definition of “permanent” and “foundation”.3 She also stated that she called the 

Department of Economic Opportunity and spoke with the planner who routinely works with Martin 

County, though she did not specify what they discussed. Then she testified that she looked at the 

HUD definition because “insurance was difficult to obtain on these types of structures, unless they 

were specifically on permanent foundations.” Based on that information, she drafted the following 

definition of permanent foundation and included it in the notice of violation: 

In order to be considered a permanent foundation, it must be 
constructed of durable materials; i.e., concrete, mortared masonry, 
or treated wood-and be site-built. It shall have attachment points to 
anchor and stabilize the modular home to transfer all loads to the 
underlying soil or rock. The permanent foundation shall be 
structurally developed in accordance with the following: 

1) Vertical stability: 

a. Rated anchorage capacity to prevent uplift and overturning due to 
wind or seismic forces, whichever controls. Screw-in soil anchors 
are not considered a permanent anchorage. 

b. Footing size to prevent overloading the soil-bearing capacity and 
avoid soil settlement. Footing shall be reinforced concrete to be 
considered permanent. 

c. Base of footing below maximum frost-penetration depth. 

d. Encloses a basement of crawl space with a continuous wall (whether 
bearing or non-bearing) that separates the basement of crawl space 
from the backfill, and keeps out vermin or water. 

2) Lateral stability: 

a. Rated anchorage capacity to prevent sliding due to wind or seismic 
forces, whichever controls, in the transverse and longitudinal 
directions. 

She stated that she created and applied this ex post definition for the first time to the 

Appellants. She testified that she pulled her original draft from the mobile home HUD guidelines: 

                                                 
3  The selection and use of dictionaries as legal authority is fraught with peril.  As Max Radin said, 
“When [lawyers and judges] look up a word in a dictionary – and they often do – they are as likely 
as not to select a poor dictionary.” A Juster Justice, a More Lawful Law,” Legal Essays in Tribute 
to Orrin Kip McMurray 537, 538 (Max Radin & A.M. Kidd eds., 1935); See also, Scalia & Garner, 
Reading Law: The Interpretation of Legal Texts, pp. 415-424 (West 2012)(“If you are 
linguistically naive, you might suppose that dictionaries are all basically the same.”). 
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“there might have been some revision to this during the preparation of the final notice of violation. 

I cannot testify, one way or the other, if I pulled it out exactly, and it remains exactly, as it came 

out.”  Finally, after admitting that she did not consult any engineers when drafting her definition, 

the director stipulated that she was not an expert in construction. She admitted that she does not 

understand several aspects of the definition she drafted. She stated that she had safety concerns, 

but they were based on a “gut feeling” she had about recent hurricanes. 

Based on the director’s definition of permanent foundation, the magistrate ordered that the 

County was within its rights to determine that only stem wall or monolithic concrete slabs are 

acceptable foundations for a modular home in Martin County. The Appellants’ engineer testified 

that the foundation in question was a vector dynamic system, so the magistrate upheld the 

violation. 

Article 1 Section 1.5 Rules of Interpretation of the Code states: 

*** 

11. Words or phrases shall be construed according to their 
customary meaning unless defined in the Land Development 
Regulations. 

*** 

Though the director consulted a dictionary and testified that lay people are capable of 

understanding the word permanent, she drafted the complicated, overwrought definition of 

permanent foundation cribbed from the HUD guide, to include a risible reference to “maximum 

frost-penetration” which simply has no applicability in South Florida.  The director’s tenuous 

testimony and “cut and paste” ex post definition of words that have a plain and customary meaning 

are not competent substantial evidence sufficient to uphold the violation.  Indeed, it is the antithesis 

of competent and substantial. 

The Appellants also argue that the magistrate violated the essential requirements of law 

when he allowed the County to interpret the Code by providing a definition of permanent 

foundation to include a stem wall or monolithic concrete slab and exclude a dry stack or vector 

dynamic foundation for modular homes. They argue that Florida law does not allow discrimination 

against modular homes: 

The department shall enforce every provision of the Florida 
Building Code adopted pursuant hereto, except that local land use 
and zoning requirements, fire zones, building setback requirements, 
side and rear yard requirements, site development requirements, 
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property line requirements, subdivision control, and onsite 
installation requirements, as well as the review and regulation of 
architectural and aesthetic requirements, are specifically and 
entirely reserved to local authorities. Such local requirements and 
rules which may be enacted by local authorities must be reasonable 
and uniformly applied and enforced without any distinction as to 
whether a building is a conventionally constructed or manufactured 
building. A local government shall require permit fees only for those 
inspections actually performed by the local government for the 
installation of a factory-built structure. Such fees shall be equal to 
the amount charged for similar inspections on conventionally built 
housing. 

§553.38, Florida Statutes (2014). “Municipal ordinances are inferior to the laws of the state and 

must not conflict with any controlling provision of a statute.” City of Palm Bay v. Wells Fargo 

Bank, 114 So. 3d 924, 928 (Fla. 2013) (quoting Thomas v. State, 614 So. 2d 468, 470 (Fla. 1993)). 

The Florida Building Code controls the technical aspects of construction: 

… Technical provisions to be contained within the Florida Building 
Code are restricted to requirements related to the types of materials 
used and construction methods and standards employed in order to 
meet criteria specified in the Florida Building Code… 

§553.73(2). The director’s definition of permanent foundation is extremely technical, even 

recondite. There was extensive testimony on the technical requirements for different types of 

foundations in trying to ascertain the definition of permanent foundation. The Florida Building 

Code expressly states that the Legislature intended for it to be applied, administered, and enforced 

uniformly and consistently throughout the state, and it is deemed to be adopted by all local 

governments in Florida. See §553.72 and §553.73(6). The Florida Building Code does allow local 

governments to enact local amendments that are more stringent than the minimum standards; 

however, it provides a specific procedure that includes public notice, a public hearing, and a 

demonstration of need to strengthen the requirements of the Florida Building Code. See 

§553.73(4). None of those procedures were followed here - the director simply drafted her own 

definition of permanent foundation and applied it for the very first time to the Appellants after 

they received a building permit and began construction.  
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 Based on the foregoing, we find that the code enforcement magistrate’s order is not 

supported by competent substantial evidence, and it violated the essential requirements of law. 

 

 Reversed. 

 

SCHWAB, J., and BRYANT, Acting Circuit Judge, concur. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Copies of above decision  
were furnished to the attorneys/parties 
of record on the same date  
the decision was filed. 
 


