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      IN THE CIRCUIT COURT FOR THE 
      NINETEENTH JUDICIAL CIRCUIT IN AND 
      FOR INDIAN RIVER COUNTY, FLORIDA. 
      APPELLATE DIVISION 
 

Circuit Case No. 09-CA-3213, 10-CA-927 
 

 
INDIAN RIVER COUNTY 
BOARD OF COUNTY 
COMMISSIONERS, 
 
 Appellant,    Not final until time expires for filing motion 
v.      for rehearing, and if filed, disposed of. 
 
CITY OF FELLSMERE CODE 
ENFORCEMENT, 
 
 Appellee. 
____________________________/ 
Decision filed April 27, 2011. 
 
Appeal from the City of Fellsmere Code Enforcement Special Master, John E. Banks, Jr.. 
 
Alan S. Polackwich, Sr., County Attorney, for appellant.  
 
Warren Dill, Dill & Evans, P.L., City Attorney, for appellee. 
 
 
BAUER, J. 

 

Statement of Facts 

The City of Fellsmere (“City”) owns and operates a water system, which includes 112 

fire hydrants. Indian River County (“County”) has one fire department located in the City and 

uses the City’s fire hydrants. Since 1994 the City has billed the County annually for fire hydrant 

maintenance, and the County always paid the bill in full with no complaint. However, in 

December 2007, the County sent the City a letter requesting a detailed accounting of the costs 

associated with fire hydrant maintenance. Upon receiving that letter, the City commissioned a 

study by GAI consultants to assess the rates and charges. The study revealed that the fire hydrant 

charge needed to be increased from $170 per hydrant per year to $225 per hydrant per year. 

Consequently, the City invoiced the County for $25,200 for 112 hydrants at $225 each for the 
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2008-2009 fiscal year. 

 The County disputed the charge and in April 2009, it sent the City a check for $12,328.96 

for 112 hydrants at $110.08 each. The City considered this check to be a partial payment, leaving 

a balance due of $12,871.04. The City hired GAI consultants again to do a follow up study, 

which supported the $225 per hydrant charge. After the County made it clear that it would not 

pay the remaining portion of the bill, the City sent the County a code enforcement warning, 

giving the County ten days to pay the balance. When the County did not comply, the City sent it 

a code enforcement civil violation notice. When the County still did not comply, a special master 

held a hearing on October 28, 2009. After the hearing, the special master directed both parties to 

submit a memorandum of law. On December 4, 2009, the special master released his findings of 

fact and conclusions of law and an order finding that the County was guilty of a code violation 

and directed that the County pay the balance of the invoice on or before January 5, 2010.  

On April 15, 2010, the special master entered an order awarding the City attorney’s fees, 

special master fees, continuing civil penalties of $30 per day from January 5, 2010 until the date 

of payment, and post-order interest at 6% per year. After the County filed its second notice of 

appeal, the two appeals were consolidated. 

 

Standard of Review 

 For appeals of local government administrative action, the standard of review is whether 

procedural due process was afforded, whether the essential requirements of the law were 

observed, and whether the findings and judgment were supported by competent substantial 

evidence.  Haines City Community Development v. Heggs, 658 So. 2d 523, 530 (Fla. 1995). 

However, the validity of an ordinance is a question of law subject to de novo review. City of 

Hollywood v. Mulligan, 934 So. 2d 1238, 1241 (Fla. 2006). 

 

Validity of the Ordinance 

 The County asserts that chapter 78-83(h) of the Fellsmere Code of Ordinances (“Code”) 

is unconstitutional as applied to it. The special master did not rule on this issue because 

constitutional claims are correctly recognized on appeal to the circuit court. Wilson v. County of 

Orange, 881 So. 2d 625 (Fla. 5th DCA 2004); Kirby v. City of Archer, 790 So. 2d 1214 (Fla. 1st 

DCA 2001); Holiday Isle Resort & Marina Assoc. v. Monroe County, 582 So. 2d 721 (Fla. 3d 
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DCA 1991); Key Haven Assoc. Enterprises, Inc. v. Board of Trustees of the Internal 

Improvement Trust Fund, 427 So. 2d 153 (Fla. 1983).  The County argues that by citing it for 

violating the Code, the City ignored the express language of Article VIII, Section 2(b) of the 

Florida Constitution, which reads: 

POWERS.  Municipalities shall have governmental, corporate and 
proprietary powers to enable them to conduct municipal 
government, perform municipal functions and render municipal 
services, and may exercise any power for municipal purposes 
except as otherwise provided by law. Each municipal legislative 
body shall be elective. (Emphasis added.) 

The County argues that sections 633.082(2) and (3), Florida Statutes (2009) conflict with the 

Code, and a local ordinance is inferior to state laws and cannot be in conflict with any controlling 

provision of a statute. Phantom of Brevard, Inc. v. Brevard County, 3 So. 3d 309, 314 (Fla. 

2008). The relevant statutes state the following:  

(2)  Fire hydrants and fire protection systems installed in public 
and private properties, except one-family or two-family dwellings, 
in this state shall be inspected following procedures established in 
the nationally recognized inspection, testing, and maintenance 
standards NFPA-24 and NFPA-25 as set forth in the edition 
adopted by the State Fire Marshal. Quarterly, annual, 3-year, and 
5-year inspections consistent with the contractual provisions with 
the owner shall be conducted by the certificateholder or permittees 
employed by the certificateholder pursuant to s. 633.521. 
(Emphasis added.) 

(3)  The inspecting contractor shall provide to the building owner 
or hydrant owner and the local authority having jurisdiction a copy 
of the applicable inspection report established under this chapter. 
The maintenance of fire hydrant and fire protection systems as 
well as corrective actions on deficient systems is the 
responsibility of the owner of the system or hydrant. This 
section does not prohibit governmental entities from inspecting and 
enforcing firesafety codes. (Emphasis added.) 

However, chapter 78-83 (h) of the Code allows the City to charge a maintenance fee: 

Annual fire protection charge.  These charges are established to 
defray the cost of providing extra capacity in the water system and 
maintaining water and fire protection facilities for customers 
having sprinkler systems, private fire lines, etc., and they shall be 
designed to recover such costs. Including cost for the additional 
capacity and expense associated with line size and fire hydrants.   

There is no debate that the City owns and operates the water system. The County argues that 
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because the City owns the system, the City is responsible for the cost of the maintenance of the 

hydrants under section 633.082 (3), Florida Statutes. The City, on the other hand, argues that 

although it is responsible for maintaining its fire hydrants, it passes the cost of this maintenance 

along to its customers under chapter 78 of its Code. The City also claims that the statute was not 

meant to apply to publicly owned hydrants, but even it was, it does not prohibit the City from 

passing the maintenance costs to its customers.  

 According to the Court in Phantom, there are two ways that an ordinance can be 

inconsistent with state law and therefore unconstitutional: 

First, a county cannot legislate in a field if the subject area has 
been preempted to the State. See City of Hollywood v. Mulligan, 
934 So.2d 1238, 1243 (Fla.2006). “Preemption essentially takes a 
topic or a field in which local government might otherwise 
establish appropriate local laws and reserves that topic for 
regulation exclusively by the legislature.” Id. (quoting Phantom of 
Clearwater, 894 So.2d at 1018). Second, in a field where both the 
State and local government can legislate concurrently, a county 
cannot enact an ordinance that directly conflicts with a state 
statute. See Tallahassee Mem'l Reg'l Med. Ctr., Inc. v. Tallahassee 
Med. Ctr., Inc., 681 So.2d 826, 831 (Fla. 1st DCA 1996). 

3 So. 3d at 314. In the instant case, the statute does not read in such a way as to suggest that the 

field of city water systems or fire hydrant maintenance has been preempted to the State. The 

statute merely provides inspection procedures to be followed by the State Fire Marshal. 

Therefore, the question is whether the statute and the Code section can coexist. 

 There is a conflict where a local ordinance and a state statute cannot coexist within the 

statute. Id. “The test for conflict is whether in order to comply with one provision, a violation of 

the other is required.” Id. (quoting Browning v. Sarasota Alliance for Fair Elections, Inc., 968 

So. 2d 637, 649 (Fla. 2d DCA 2007). Though under the statute, the City owns and is responsible 

for maintaining the fire hydrant, it does not appear to be a conflict for the City to defray some of 

those costs by passing them along to its customers. The City can both own and maintain the 

system while still billing customers for the privilege of using the hydrants because the statute 

does not address any cost or billing issues. Therefore, the Code section and the statute can 

coexist, so the Code section is constitutional as applied to the County. 

  

Is the County a customer? 

The County further argues that it is not a customer under chapter 78 of the Code. Since 
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the term customer is not defined by the definitions section in chapter 78 of the Code, the County 

turns to section 78-96: “water or wastewater service is chargeable to the property owner, who 

shall be the customer.” Based on this section, the County argues that because the City owns the 

fire hydrants, it is also the customer and is thus responsible for the maintenance expenses. The 

City, on the other hand, argues that the County is incorrectly reading 78-96 and 78-83(h) in pari 

materia because the County is not charged with violating 78-96; it is charged with violating 78-

83(h). The City instead asserts that a common definition of the word customer should be used, 

i.e. the user or consumer of goods or services for a fee or one who uses the services of another, 

and since the County uses the water to extinguish fires, it is a customer for purposes of 78-83(h).  

The special master found that the County is a customer for purposes Code section 78-

83(h). He found that to reach any conclusion other than that the County is a customer would 

allow the County to access the City’s fire hydrants for free, in violation of 78-93 which states 

“no service shall be furnished or rendered free of charge to any person.” He also held that to 

allow the County to have free access would render 78-83(h) meaningless, and ordinances should 

be given that interpretation which renders them valid and constitutional. See Rinker Materials 

Corp. v. City of North Miami, 286 So. 2d 552, 553-54 (Fla. 1973).  If this finding is supported by 

competent substantial evidence, the special master should be affirmed. See Heggs, 658 So. 2d at 

530. In DeGroot, v. Sheffield, the Court defined competent substantial evidence: 

Substantial evidence has been described as such evidence as will 
establish a substantial basis of fact from which the fact at issue can 
be reasonably inferred. We have stated it to be such relevant 
evidence as a reasonable mind would accept as adequate to support 
a conclusion. In employing the adjective ‘competent’ to modify the 
word ‘substantial,’ we are aware of the familiar rule that in 
administrative proceedings the formalities in the introduction of 
testimony common to the courts of justice are not strictly 
employed. We are of the view, however, that the evidence relied 
upon to sustain the ultimate finding should be sufficiently relevant 
and material that a reasonable mind would accept it as adequate to 
support the conclusion reached. To this extent the ‘substantial’ 
evidence should also be ‘competent.’ 

95 So. 2d 912, 915 (Fla. 1957) (citing Bryan v. Landis, 106 Fla. 19, 142 So. 650 (Fla. 1932)). 

The special master based his conclusions the common meaning of the word customer, as well as 

on the uncontroverted testimony that the County uses the fire hydrants to extinguish fires both 

inside and outside of the City. Further, the special master heard testimony that the County uses 
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the hydrants without obtaining a permit or attaching a meter to monitor the amount used.  Since 

the County, through its fire department, is the only entity that can access the hydrants for use 

unconditionally, it is reasonable to conclude that the County is a customer under the Code. 

Consequently, the special master’s finding and judgment is supported by competent substantial 

evidence and is therefore affirmed. 

 

Continuing Civil Penalty 

The County argues that the continuing civil penalty of $30 per day imposed by the 

special master should be treated as interest. The County points to section 687.01, Florida Statutes 

(2009), which provides that “in all cases where interest shall accrue without a special contract for 

the rate thereof, the rate is the rate provided for in s. 55.03.”  Section 55.03, Florida Statutes 

(2009) calculates the rate to be 6% per year.  The County asserts that these statutes govern the 

nonpayment of the invoice in this case, and the special master’s imposition of a civil penalty to 

increase the interest rate is contrary to the statutes and prohibited by the Florida Constitution. 

Interest is defined as “compensation paid by a borrower to a lender for the use of the money and 

ordinarily we speak of interest as arising out of a contractual relation. It is generally considered 

to be a part of the principal debt itself.” Parker v. Brinson Const. Co., 78 So. 2d 873, 874 (Fla. 

1955). However, in the instant case, the County is not a borrower, the City is not a lender, and 

there is no loan; the County has been fined for failing to correct a code violation. Section 162.09, 

Florida Statutes (2009) authorizes code enforcement boards to impose continuing civil penalties 

for code violations. In fact, the intent section of the chapter states that administrative boards have 

the “authority to impose administrative fines and other noncriminal penalties to provide a … 

method of enforcing any codes and ordinances in force in counties and municipalities, where a 

pending or repeated violation continues to exist.” The special master imposed a sum of money 

designed to account for several factors to compensate for the code violation and 6% interest per 

annum on that amount. The County suggests that the continuing civil penalty factor of the 

judgment is a way to raise the 6% interest rate. However, section 162.02 grants the special 

master the authority to impose an administrative fine. The special master found that the County 

violated a city ordinance, and the County failed to correct the violation. Section 162.09 states 

that the fine may not exceed $250.00 per day; in this case, the fine is $30.00 per day, well under 

the statutory limit. The interest is applied to the entire judgment, and the continuing civil penalty 
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is only one aspect of the judgment, which is allowed by statute. Therefore, the County’s 

argument that the continuing civil penalty should be treated as interest fails. 

 Next, the County argues that the penalties for failing to pay the City’s annual fire 

protection charge are unconstitutional because they violate the equal protection clause of the 

Florida and United States Constitutions. The County asserts that for all persons and entities in the 

state of Florida who fail to pay an invoice, a statutory interest rate of 6% accrues, unless that 

invoice has been issued by the City and enforced through their code enforcement process. The 

problem with the County’s argument is that the equal protection clause only protects people, not 

states. Pennsylvania v. New Jersey, 426 U.S. 660, 665 (1976). Since Florida counties are 

political subdivisions of the State, one can infer that the equal protection clause does not apply to 

counties either. See Fla. Const. art. VIII, §1. Therefore, this argument has no merit. 

 Finally, the County argues that the $30.00 per day civil penalty is an excessive fine and is 

in violation of the excessive fines clause in the Florida and United States Constitutions. A 

reviewing court should grant substantial deference to the legislature’s determination of an 

appropriate punishment for an offense. U.S. v. Bajakajian, 524 U.S. 321, 336 (1998). In section 

162.09(2)(a), Florida Statutes (2009), the legislature clearly authorizes a code enforcement board 

to impose a continuing fine not to exceed $250.00 per day; in this case, the fine is far below that 

amount. The County attempts to state the amount in monthly and yearly terms in order to make it 

appear larger, but when the daily rate that was actually imposed is compared to the daily rate 

enunciated in the statute, it is obvious that the special master was well under what the legislature 

allowed. Consequently, the $30.00 continuing civil penalty is not in violation of the excessive 

fines clauses. Since the special master properly assessed a continuing civil penalty against the 

County for failing to comply with a city ordinance, the order is affirmed. 

 

Motion for Attorney’s Fees 

The City filed a motion for award of appellate attorneys’ fees. Fla. R. App. P. 9.400 (b) 

governs appellate attorneys’ fees: 

(b) Attorneys’ Fees. With the exception of motions filed pursuant 
to rule 9.410(b), a motion for attorneys’ fees may be served not 
later than the time for service of the reply brief and shall state the 
grounds on which recovery is sought. The assessment of attorneys’ 
fees may be remanded to the lower tribunal. If attorneys’ fees are 
assessed by the court, the lower tribunal may enforce payment. 



8 
 

The City filed the motion on the same day that it filed its answer brief, so the motion is timely. In 

order to recover appellate attorneys’ fees under the rule, the City must state with specificity the 

contractual, statutory, or substantive basis for the award of fees. United Services Auto. Assn. v. 

Phillips, 775 So. 2d 921, 922 (Fla. 2000). The City points to section 78-108(b)(3) of the Code: 

Any lien established by the city pursuant to this division, under 
sections 78-81 and 78-96 hereof, shall have equal dignity with a 
lien for state, county and municipal taxes. The city may foreclose 
such lien in the same manner as provided by the laws of Florida for 
foreclosure of mortgages upon real estate. Such lien shall include 
code enforcement penalties against the non-complying property 
and the city's attorneys fees and costs incurred in establishing and 
foreclosing such lien and in code enforcement hearings and in 
litigation for enforcement of the provisions of this division with 
respect to such property. 

Because the Code provides for attorneys’ fees and the City is the prevailing party, the City 

should be awarded its appellate attorneys’ fees. The assessment of fees is remanded to the lower 

tribunal. Fla. R. App. P. 9.400(b).  

 

Affirmed, and remanded for assessment of appellate attorney’s fees.  

 

 

METZGER, J. and STEELE, Acting Circuit Judge, concur. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
Copies of above decision  
were furnished to the attorneys/parties 
of record on the same date  
the decision was filed. 


