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      IN THE CIRCUIT COURT FOR THE 
      NINETEENTH JUDICIAL CIRCUIT IN AND 
      FOR INDIAN RIVER COUNTY, FLORIDA. 
      APPELLATE DIVISION 
 

Circuit Case No.  09-CA-1881 
Petition for Writ of Certiorari 

 
PAUL MEWBORN, 
 
 Petitioner,    Not final until time expires for filing motion 
v.      for rehearing, and if filed, disposed of. 
 
DERYL LOAR, SHERIFF OF  
INDIAN RIVER COUNTY, 
 
 Respondent. 
____________________________/ 
Decision filed June 2, 2010. 
 
Petition for writ of certiorari to the Career Service Appeals Board. 
 
Paul Mewborn, pro se, Sebastian, for petitioner.  
 
Brian Koji, Allen, Norton & Blue, Tampa, Robert Norton, Allen, Norton & Blue, Coral Gables, 
and James Harpring, Vero Beach, for respondent. 
 
 
VAUGHN, J. 

 

 On January 24, 2009, the Petitioner, a deputy with the Indian River County Sheriff’s 

Office, was involved with the arrest of Charles Wallace.1 The Petitioner called the jail to warn 

them that he and Deputy Rodriguez were transporting a hostile, combative offender.  As the 

corrections officers escorted Wallace to a cell, Wallace stopped in front of the Petitioner. The 

Petitioner ordered him to move forward and pointed down the hallway towards the cell. Wallace 

did not move, so the Petitioner gave him a shove in the direction of the cell. The corrections 

officers continued down the hall with Wallace, and the Petitioner followed behind them, 

assisting when he thought it was necessary. Upon arrival at the cell door, the Petitioner pushed 

Wallace into the cell. Wallace fell to the ground but was not injured.   

                                                 
1 Wallace has been in the Indian River County jail on numerous occasions. In fact, he and the corrections officers 
are on a first name basis because he has been there so often. 
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 A few days later, Internal Affairs notified the Petitioner that he was under investigation 

for a charge of excessive or unnecessary force. On May 15, 2009, the under-sheriff conducted a 

pre-disciplinary hearing with the Petitioner and the Coastal Florida PBA representative2. During 

this hearing, a second charge of willful neglect of official rules was presented and discussed, 

without prior notice to the Petitioner. The Petitioner was subsequently terminated, and he 

appeared before the Career Service Appeals Board (“Board”) on June 16, 2009. The Board voted 

unanimously to not sustain either of the two charges. However, the Respondent issued a final 

disposition personnel order sustaining the Petitioner’s termination, claiming that the “evidence 

clearly established that no reasonable Board could have concluded that he did not engage in 

conduct warranting his dismissal.”3  

 The Respondent argues that the personnel order sustaining the Petitioner’s termination is 

not reviewable by this court because the Career Service Act states that the Sheriff’s decision is 

final and binding:  

The decision of the board shall be final and binding on the 
employee and the Sheriff unless the Sheriff finds that the decision 
of the board is so defective that no reasonable board could have 
reached the decision not to sustain the action being appealed. 

Career Service Act, Ch. 2002-355, Laws of Fla. The Respondent argues that the last clause 

precludes judicial review based on Payne v. Willie, 657 So. 2d 964 (Fla. 4th DCA 1995). In 

Payne, the Palm Beach County Sheriff demoted a deputy based on the Board’s recommendation 

after notice and a hearing. Id. The petitioner filed a petition for writ of certiorari, and the court 

denied the petition because it found that demotion by the sheriff was an executive decision; 

consequently, judicial review was not available to the petitioner. Id. However, the clause in Palm 

Beach County’s Career Service Employees Act is not the same as Indian River County’s version 

of the Act4: 

The Sheriff shall not be bound by the findings or recommendations 
of such boards, but will consider them in making his final decision. 
Except in the case of termination, the decision of the Sheriff is 
final and not appealable within the office.  

                                                 
2 The representative was not allowed to speak at the pre-disciplinary hearing. 
3 The Board consisted of five members. The Petitioner chose two, the Respondent chose two, and those four chose 
the fifth member, who acted as the chairperson. 
4 Each county’s Act is different. Some counties do not have any version of the Act in place.  According to the Indian 
River County appeals clerk, this case and Turner v. Deryl Loar, 09-CA-1917, filed two days later, are the first two 
cases to challenge the application of 2002-355, Laws of Fla. 
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Ch. 93-367, Laws of Fla. The instant case involves termination and is governed by Indian River 

County’s Career Service Act, so Payne is distinguishable.  

In De Groot v. Sheffield, the Florida Supreme Court discussed the difference between 

executive and judicial or quasi-judicial decisions and indicated when judicial review is 

appropriate: 

Where one holds office at the pleasure of the appointing power and 
the power of appointment is coupled with the power of removal 
contingent only on the exercise of personal judgment by the 
appointing authority, then the decision to remove or dismiss is 
purely executive and not subject to judicial review. In the same 
opinion, however, we pointed out that if removal or suspension of 
a public employee is contingent upon approval by an official or a 
board after notice and hearing, then the ultimate judgment of 
such official or board based on the showing made at the 
hearing is subject to appropriate judicial review. The reason for 
the difference is that when notice and a hearing are required and 
the judgment of the board is contingent on the showing made at the 
hearing, then its judgment becomes judicial or quasi-judicial as 
distinguished from being purely executive. (Emphasis added). 

95 So. 2d 912, 915 (Fla. 1957) (citing Bryan v. Landis, 106 Fla. 19, 142 So. 650 (Fla. 1932)). In 

the instant case, the Respondent initially decided to dismiss the Petitioner, but the Petitioner 

requested a hearing before the Board.  The Board’s decision regarding dismissal is binding on 

the Petitioner and the Respondent, unless the Respondent finds the decision of the Board “is so 

defective that no reasonable board could have reached the decision not to sustain” the initial 

decision to dismiss. Career Service Act, Ch. 2002-355, Sec. 4(4)(b), Laws of Fla. The Board’s 

memorandum states that its decision in the Petitioner’s favor was “based upon the evidence 

presented to the board in the form of sworn testimony, investigative reports, video from the jail 

surveillance system, and a review of pertinent agency directives.”  It is clear from the 

Respondent’s final disposition personnel order that he made his decision to overrule the Board 

based on the showing made at the hearing when he wrote the following: “In making this 

determination, I have reviewed the complete record of proceedings before the Board, including 

the transcript of the hearing, the exhibits introduced during the hearing, and the Board’s report.” 

According to the Court’s analysis in De Groot, the Respondent’s ultimate judgment, as indicated 

by the personnel order that he signed on June 29, 2009, was based on the showing made at the 

June 16, 2009 hearing; therefore, judicial review is appropriate. 95 So. 2d at 915. 
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The Petitioner argues that the Respondent’s final disposition personnel order is not 

supported by competent, substantial evidence. See Broward County v. G.B.V. Intern., Ltd., 787 

So. 2d 838, 843 (Fla. 2001); Haines City Community Development v. Heggs, 658 So.2d 523, 530 

(Fla. 1995).  In DeGroot, the Court defined competent substantial evidence: 

Substantial evidence has been described as such evidence as will 
establish a substantial basis of fact from which the fact at issue can 
be reasonably inferred. We have stated it to be such relevant 
evidence as a reasonable mind would accept as adequate to support 
a conclusion. In employing the adjective ‘competent’ to modify the 
word ‘substantial,’ we are aware of the familiar rule that in 
administrative proceedings the formalities in the introduction of 
testimony common to the courts of justice are not strictly 
employed. We are of the view, however, that the evidence relied 
upon to sustain the ultimate finding should be sufficiently relevant 
and material that a reasonable mind would accept it as adequate to 
support the conclusion reached. To this extent the ‘substantial’ 
evidence should also be ‘competent.’ 

95 So. 2d at 916; Becker v. Merrill, 20 So.2d 912 (Fla. 1945); Laney v. Board of Public 

Instruction, 15 So.2d 748 (Fla. 1943); Jenkins v. Curry, 18 So.2d 521 (Fla. 1944); United States 

Casualty Company v. Maryland Casualty Company, 55 So.2d 741 (Fla. 1951); Consolidated 

Edison Co. of New York v. National Labor Relations Board, 305 U.S. 197, 59 S.Ct. 206, 83 

L.Ed. 126. 

In the Conclusions of Law section of the order, the Respondent states that his rationale 

for overruling the board is based on his findings of fact, which “no reasonable career service 

board could have found to the contrary.” The Respondent’s findings of fact are based largely on 

reports written by the corrections officers involved in the incident; however, copies of those 

reports were not provided to the court, so the court is unable to determine if the reports are 

competent substantial evidence to support the Respondent’s findings. The Respondent cites the 

corrections officers’ testimony to support his finding that the Petitioner pushed Wallace down 

the hallway and into the cell. However, he neglects to address testimony from the Petitioner’s 

supervisor5 on cross examination stating that the Petitioner told Wallace to keep moving and 

pointed down the hallway after Wallace had stopped in direct violation of the corrections 

officers’ order. The supervisor further stated that Wallace did not comply with the Petitioner’s 

                                                 
5 The supervisor was present throughout the entire incident, and he was called to testify at the hearing as one of the 
Respondent’s witnesses.  
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directive and continued to shout profanity. In response to Wallace’s disobedience, the Petitioner 

pushed him, and although the supervisor said the officers had Wallace back under control before 

the push, he also testified that it is possible that the Petitioner “was simply trying to get him to go 

towards that holding cell not knowing you guys had already regained control.” The Petitioner 

testified that he pushed Wallace after Wallace disobeyed an order to move forward and dropped 

his stance to resist the corrections officers. There is enough evidence contrary to the 

Respondent’s finding to demonstrate that the evidence is less than adequate to support the 

Respondent’s conclusion. DeGroot, 95 So. 2d at 916. 

The Respondent also found that the Petitioner acted inappropriately and interfered with 

the corrections officers’ ability to control the situation. His order stated that the Petitioner 

escalated the situation and agitated Wallace, which he claims is clear from the video of the 

incident6 and the fact that no one asked the Petitioner to intervene. However, the Petitioner’s 

supervisor testified more than once that the Petitioner did not agitate Wallace. He further 

testified that the Petitioner did not speak prior to Wallace stopping in front of him and yelling 

profanity at him. When the Petitioner ordered Wallace to go to the holding cell, the supervisor 

testified that Wallace became enraged and turned in the Petitioner’s direction.  Once in the cell, 

the supervisor ordered the Petitioner to leave one time and grabbed him by the arm. The 

supervisor stated that Wallace was yelling the entire time, and it is possible that the Petitioner did 

not hear the supervisor order him to leave the cell. The Petitioner did not fight the supervisor 

when asked to leave; instead, he walked out of the cell, as instructed. The Internal Affairs 

investigation showed that none of the corrections officers asked the Petitioner not to help. The 

witnesses could not agree on when law enforcement officers lose custody of the arrestees as they 

go into jail. The Petitioner testified that he has remained in contact with arrestees all the way 

through the admittance process in some instances. Because no one asked him not to help and no 

one could agree on the time when the law enforcement officer transfers custody of the arrestee to 

the corrections officer, the Respondent did not show by competent substantial evidence that the 

Petitioner interfered with the corrections officers’ ability to control the situation. The facts do not 

support the conclusions reached by the Respondent that no reasonable board could have found 

that he engaged in conduct not warranting his termination. DeGroot, 95 So. 2d at 916.  

                                                 
6 A copy of the video was not provided to the court.  
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A writ of certiorari has a limited purpose; the role of the reviewing court is to halt the 

miscarriage of justice, nothing more. See Broward County v. G.B.V. Intern., Ltd., 787 So. 2d at 

844. Upon deciding if the administrative authority’s judgment has met the standard of review, 

the appellate court may either quash the writ of certiorari or quash the order reviewed. Id. When 

the order is quashed, it leaves the controversy pending before the administrative authority as if 

no order has been entered, and the parties stand upon the pleadings and proof as it existed when 

the order was made with the rights of all parties to proceed under the law in the same manner and 

to the same extent which they might have proceeded had the order reviewed not been entered. Id. 

“The appellate court has no power in exercising its jurisdiction in certiorari to enter a judgment 

on the merits of the controversy under consideration nor to direct the respondent to enter any 

particular order or judgment.” Id. Based on the Court’s reasoning in G.B.V. Intern., Ltd., it is not 

necessary to discuss the Board’s memorandum to determine if it meets the applicable standard of 

review.  

The petition for writ of certiorari is granted, and the final disposition personnel order is 

quashed.  

 

CONNER, J. and WALSH, Acting Circuit Judge, concur. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Copies of above decision  
were furnished to the attorneys/parties 
of record on the same date  
the decision was filed. 


