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      IN THE CIRCUIT COURT FOR THE 
      NINETEENTH JUDICIAL CIRCUIT IN AND 
      FOR ST LUCIE COUNTY, FLORIDA. 
      APPELLATE DIVISION 
 

Circuit Case No. 15-AP-24 
Lower Tribunal No. 15-CC-2354 

 
OLDIE BUT GOODIE, LLC 
AND JOHN STINSON, 
 
 Appellant,     
v.       
 
ISLAND CREST CONDOMINIUM 
ASSOCIATION, INC., 
 
 Appellee. 
____________________________/ 
Decision filed January 4, 2017. 
 
Appeal from the County Court for St. Lucie County; Nirlaine Smartt, Judge. 
 
Travis Walker, Port St. Lucie, for appellant.  
 
Jacob Ensor, Ross Earle & Bonan, P.A., Stuart, for appellee. 
 
 
PER CURIAM. 

 

ON MOTION FOR CLARIFICATION 

 

 We grant the Appellee’s motion for clarification, withdraw our previous opinion, and 

substitute the following in its place.  

 

 On November 5, 2015, the Appellee/landlord filed a two count complaint against the 

Appellant/tenant: count one was for eviction, and count two was for damages. The complaint 

alleged that when the tenant’s lease was up on November 1, 2015, he refused to vacate the property. 

The clerk issued the five day eviction summons on November 6, 2015, and the tenant was served 

on November 10, 2015. The tenant filed an answer, affirmative defenses, and counterclaim for 
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breach of contract on November 16, 2015; he also paid his November rent into the court registry. 

On November 20, 2015, the trial court entered its eviction order without a hearing; it required the 

tenant to vacate the property and allowed an additional ten days for the landlord to amend the 

damages pleading. The tenant filed a motion for reconsideration, and the trial court denied it. 

A court’s interpretation of a statute is reviewed de novo. Brass & Singer, P.A. v. United 

Auto. Ins. Co., 944 So. 2d 252, 254 (Fla. 2006). 

§51.0111 allows the landlord five days to respond to the counterclaim. The counterclaim 

was served on November 16, 2015, but the trial court signed the eviction order without a hearing2 

on November 19, 2015, only three days later.3  The landlord’s answer to the counterclaim is not 

found in the record, and it still had two more days to file it under §51.011. The eviction order does 

not acknowledge the counterclaim. The counterclaim alleges that the landlord communicated to 

the tenant that it was going to renew the lease, and based on this representation, the tenant did not 

seek alternate living arrangements. The tenant’s counterclaim allegations call into question 

paragraph 18 of the lease, which states: 

Tenant’s Hold Over: If Tenant remains in possession of the premises 
with the consent of Landlord after the natural expiration of this 
agreement, a new tenancy from month to month shall be created 
between Landlord and Tenant which shall be subject to all of the 
terms and conditions hereof except that rent shall be then be due and 
owing at $1,200 per month and except that such tenancy shall be 
terminable upon fifteen (15) days written notice served by either 
party. 

(Emphasis added). The counterclaim’s allegation of the landlord’s consent to remain in the 

property created a factual issue that must be resolved with a hearing. Further, the tenant paid his 

November 2015 rent into the court registry, which triggered §83.60(2): 

In an action by the landlord for possession of a dwelling unit, if the 
tenant interposes any defense other than payment, including, but not 
limited to, the defense of a defective 3-day notice, the tenant shall 

                                                 
1 The tenant argues that the trial court erred in entering the eviction order because it misinterpreted Fla. 
R. Civ. P. 1.140(a)(1), which allows a twenty day period for a defendant to serve an answer. However, 
landlord/tenant evictions are governed by §83.59, which directs the application of summary procedure 
rules in §51.011. 
2 The trial court’s order states “THIS CAUSE, having come on before this Court, without the intervention 
of a jury, upon the Plaintiff’s Complaint to Terminate Lease and Defendant’s Answer, and the Court 
having reviewed the file and being otherwise fully advised, it is…” Despite the insinuation of a hearing, the 
record and lower court case file do not reflect that a hearing was ever held.  
3 The trial court’s order was signed on November 19, 2015, but it was not filed with the clerk until 
November 20, 2015. 
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pay into the registry of the court the accrued rent as alleged in the 
complaint or as determined by the court and the rent that accrues 
during the pendency of the proceeding, when due. The clerk shall 
notify the tenant of such requirement in the summons. Failure of 
the tenant to pay the rent into the registry of the court or to file 
a motion to determine the amount of rent to be paid into the 
registry within 5 days, excluding Saturdays, Sundays, and legal 
holidays, after the date of service of process constitutes an 
absolute waiver of the tenant’s defenses other than payment, 
and the landlord is entitled to an immediate default judgment 
for removal of the tenant with a writ of possession to issue 
without further notice or hearing thereon… 

(Emphasis added). It appears that the trial court proceeded to default judgment procedures, despite 

the tenant’s timely payment into the court registry. Failure to hold a hearing and resolve the factual 

dispute raised in the tenant’s counterclaim was reversible error.  

Both parties filed motions for appellate attorney’s fees. Appellate attorney’s fees can be 

awarded if authorized by contract or statute. Brass & Singer, P.A. v. United Auto. Ins. Co., 944 So. 

2d 252, 254 (Fla. 2006). Pursuant to Fla. R. App. P. 9.400, a party must specify the statutory, 

contractual, or substantive basis for an award. Id. The tenant’s motion points to the lease agreement 

the basis for the award: 

26. Attorneys’ Fees. Should it become necessary for Landlord to 
employ an attorney to enforce any of the conditions or covenants 
hereof, including the collection of rentals or gaining possession of 
the premises, Tenant agrees to pay all expenses so incurred, 
including a reasonable attorney’s fee. 

Although the lease only mentions attorney’s fees when the landlord seeks enforcement, §57.105(7) 

allows the tenant to benefit from the provision as well: 

If a contract contains a provision allowing attorney’s fees to a party 
when he or she is required to take any action to enforce the contract, 
the court may also allow reasonable attorney’s fees to the other party 
when that party prevails in any action, whether as plaintiff or 
defendant, with respect to the contract. This subsection applies to 
any contract entered into on or after October 1, 1988. 

Since the tenant is the prevailing party, he is conditionally awarded appellate attorney’s fees, 

provided that he prevails on remand. If he prevails on remand, the trial court will determine the 

amount of appellate attorney’s fees to be awarded.  

 

 Reversed and remanded. 
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KANAREK, GRIFFIN, JJ., and MORGAN, Acting Circuit Judge, concur. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Copies of above decision  
were furnished to the attorneys/parties 
of record on the same date  
the decision was filed. 
 


