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      IN THE CIRCUIT COURT FOR THE 
      NINETEENTH JUDICIAL CIRCUIT IN AND 
      FOR INDIAN RIVER COUNTY, FLORIDA. 
      APPELLATE DIVISION 
 

Circuit Case No. 2008-2262 CA25 
 
FRANK ROMEO and 
CONNIE YANG, 
 
 Petitioners,    Not final until time expires for filing motion 
v.      for rehearing, and if filed, disposed of. 
 
CITY OF SEBASTIAN, 
 
 Respondent. 
____________________________/ 
Decision filed January 4, 2010. 
 
Petition for writ of certiorari to the Board of Adjustment for the City of Sebastian. 
 
Elizabeth S. Brooker, Brooker & Rooney, P.A. Vero Beach, for petitioners.  
 
Robert Ginsburg, City Attorney, Sebastian, for respondent. 
 
 
BAUER, J. 

 

The Petitioners built a home in Sebastian River Landing, which is a planned unit 

development governed by a homeowner’s association. The Petitioners’ planned to put in an air 

conditioned pool. The City of Sebastian (“City”) granted them a permit to construct the pool on 

September 19, 2006. In May 2007, the City issued a permit for construction of the pool 

enclosure, which was built. SeaBreeze Pools, Inc. built the pool, which backs up to a retention 

pond. When the Petitioners contracted for the construction of their home, the contractor 

“flipped” the design without the knowledge or permission of the Petitioners. Since the contractor 

flipped the design, the area available for a pool was much smaller than originally planned and 

approved. The pool is 9.29 feet from the property line. 

There is dispute over whether the setback is ten feet or twenty feet. The normal setback 

for a pool is ten feet, but if the pool enclosure is deemed an attached structure, it would require a 
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twenty foot setback. If there is a ten foot setback, the Petitioners need a variance of .71 feet (8.5 

inches). If there is a twenty foot setback, then the Petitioners need a variance of 9.29 feet.  

The Petitioners investigated the possibility of changing the roof structure of the 

enclosure, but they were told by pool contractors that it cannot be done. On July 30, 2007, they 

applied for a variance with the City. On August 1, 2008, the City issued a public notice, and on 

August 13, 2008, the City held a quasi-judicial public hearing on the matter.  The City entered an 

Order denying the Petitioners’ request for a variance.  

 The standard of review applied to an administrative decision is whether procedural due 

process was afforded, whether the essential requirements of the law were observed, and whether 

the findings and judgment were supported by competent substantial evidence.  Haines City 

Community Development v. Heggs, 658 So.2d 523, at 530 (Fla. 1995). 

Petitioners argue that the City’s decision should be set aside because the City based its 

decision on statements in opposition from the general public and a poll of those in attendance at 

the hearing. Regarding the issue of polling, both parties cite City of Apopka v. Orange County, 

299 So. 2d 657 (Fla. 4th DCA 1974). In Apopka, a tri-city airport authority applied for a special 

exception to build an airport in an agricultural district.  The authority presented evidence before 

the county commission that there was a public need for the airport and that the selected site was 

the best available based on an evaluation of nine different factors and the input of federal and 

state agencies.  Opposing the airport were several owners within the area who expressed concern 

about possible changes in zoning, anticipated noise, and construction costs in the area.  None of 

the testimony was sworn or subject to cross-examination.  Thirty five others showed up to object 

but did not testify.  A petition opposing the airport with 200 signatures was also submitted to the 

commission.  The county commission voted to deny the permit on grounds that the airport 

“would adversely affect the general public and would be detrimental to the public health, safety, 

comfort, order, convenience, prosperity and general welfare . . . .”  Id. at 658.  On certiorari 

review, the court noted that the purpose of a quasi-judicial hearing was not to conduct a poll of 

neighbors, but to make findings on the affect of the proposed airport and rule on the special 

exception based on those findings.  Id. at 659-660.  The court held the county commission failed 

to make findings of fact, and the only evidence in opposition to the airport was lay opinion 

unsubstantiated by competent facts.  Therefore, there was no competent, substantial evidence to 

support the commissions’ decision.  Id. at 660.  Similarly, in Flowers Baking Co. v. Melbourne, 
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537 So. 2d 1040 (Fla. 5th DCA 1989), the court held that local resident’s objections to a 

conditional use permit for a gas station based on fears it would increase traffic was not 

competent, substantial evidence that a permit was adverse to the public interest. 

 In the instant case, the Petitioners argue that the City should have based its opinion on the 

facts in front of them, not public opinion. Specifically, the Petitioners argue that the City should 

not have allowed a poll of those in opposition to be taken. “A mere poll of the neighboring 

landowners does not serve to assist the board in determining whether the exception applied for is 

consistent with the public convenience or welfare or whether it will tend to devalue the 

neighboring property.” Apopka, 299 So. 2d at 656. A citizen who spoke in opposition at the 

meeting asked those who agree with her to stand. Then when she was finished, another citizen 

asked for a count of those who stood. A council member asked the city attorney if this was a 

regular practice, and the city attorney stated that “the courts hate it.” Consequently, an official 

polling did not happen, and a discussion of polling did not occur leading up to the vote. 

Therefore, the petition should not be granted on these grounds.  

  The Petitioners argue that the City’s decision is not supported by substantial competent 

evidence, as required by Heggs. 658 So.2d 523 at 530. Both the Petitioners and the City cite 

Marion County v. Priest, 786 So. 2d 623 (Fla. 5th DCA 2001). In Priest, the applicant sought a 

special use permit to construct a well and water transfer station for pumping water to be sold as 

bottled water.  The matter was taken before the county commission, which heard testimony from 

the applicant’s experts and three county landowners, who complained about the past reduction in 

the aquifer level and the effect a new pumping station would have on water levels.  Id. at 625. 

The county commission denied the permit, and on certiorari, the circuit court reversed, holding 

that the only competent evidence presented to the commission was the testimony of the 

applicant’s experts.  The district court reversed, holding that the circuit court erred by rejecting 

the testimony of the landowners, because their testimony was fact-based and not mere 

generalizations.  Id. at 627. The Petitioners use Priest to argue that the testimony of the 

neighbors is mere generalizations, while the City claims the testimony is fact-based.  

Relevant fact-based statements, whether expert of not, are to be considered.” City of 

Hialeah Gardens v. Miami Dade Charter Foundation, Inc., 857 So. 2d 202 (Fla. 3d DCA 2003).  

“Maps, reports and other information which, in conjunction with the testimony of neighbors, if 
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believed by the Commission, constituted substantial competent evidence.” Metropolitan Dade 

County v. Sportacres Development Group, Inc., 698 So. 2d 281, 282 (Fla. 3d DCA 1997).   

In the instant case, three neighbors testified in opposition of the Petitioners. The President 

of the homeowner’s association’s testimony dealt mostly with the fact that the Petitioners and 

City have bypassed the homeowner’s association level of approval, and he indicated that there 

are several issues that the association should have had a chance to resolve before the issue ever 

came before the City. He also testified to his poor opinion of the structure, as well as its effects 

on the neighborhood. A real estate broker and another real estate professional testified about how 

potential buyers for other homes on the street all ask about the “eyesore,” referring to the 

Petitioners’ home, the location of the home in a prominent part of the neighborhood, and how the 

home compared to other properties in the neighborhood.  The Third District Court in Allapatta 

Community Association, Inc. v. City of Miami stated “…those who own property and live in a 

residential area have a legitimate and protectable interest in the preservation of the character of 

their neighborhood which may not be infringed by an unreasonable or arbitrary act of their 

government.” 379 So. 2d 387, 392 (Fla. 3d DCA 1980). 

In addition to the neighbors’ testimony, the City had other evidence to consider. The 

HOA president submitted a copy of the plat with highlighted portions, and the Petitioners 

submitted pictures. Also, the City’s staff prepared a report.   

Pursuant to the Sebastian Land Development Code Section 54-1-2.5, in order to authorize 

any variance from the terms of the land development regulations, the City must find the 

following: 

a. Existence of special conditions or circumstances. That special conditions and 
circumstances exist which are peculiar to the land, structure, or building involved and 
which are not applicable to other lands, structures, or buildings in the same zoning 
district. 
 

b. Conditions not created by applicant. That the special conditions and circumstances do 
not result from the actions of the applicant. 
 

c. Special privileges not conferred. That granting the variance requested will not confer 
on the applicant any special privilege that is denied by this ordinance to other lands, 
buildings, or structures in the same zoning district. 

 
d. Hardship conditions exist. That literal interpretation of the provisions of the 

ordinance would deprive the applicant of rights commonly enjoyed by other 
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properties in the same zoning district under the terms of the ordinance and would 
create unnecessary and undue hardship on the applicant. 

 
e. Only the minimum variance granted. That the variance granted is the minimum 

variance that will make possible the reasonable use of the land, building, or structure. 
 

f. Not injurious to the public welfare or intent of ordinance. That the granting of the 
variance will be in harmony with the general intent and purpose of the 
comprehensive plan and this code, and that such variance will not be injurious to the 
area involved or otherwise detrimental to the public welfare. 

 
g. Conditions and safeguards may be imposed. In granting any variance, the board of 

adjustment may prescribe appropriate conditions and safeguards in conformity with 
chapter 163 F.S., the comprehensive plan, and any ordinance enacted under its 
authority. Violation of such conditions and safeguards, when made a part of the terms 
under which the variance is granted, shall be deemed a violation of the ordinance. 

 
h. Time limit may be imposed. The board of adjustment may prescribe a reasonable 

time limit during which the applicant shall commence and/or complete the subject 
actions and conditions approved by the board. 

 
i. No use variance permitted in specified instances. Under no circumstances shall the 

board of adjustment grant a variance to permit a use not generally permitted in the 
zoning district involved or any use expressly or by implication prohibited by the 
terms of the ordinance in the zoning district. No nonconforming use of neighboring 
lands, structures, or buildings in the same zoning district and no permitted use of 
lands, structures, or buildings; in other zoning districts shall be considered grounds 
for the authorization of a variance. 

 
The Petitioners failed to put forth evidence as described by the above criteria. 

According to Dusseau v. Metropolitan Dade County Bd of County Com’rs, 794 So. 2d 

1270, 1275 (Fla. 2001), the reviewing court should not reweigh the evidence: 

Instead of simply reviewing the Commission's decision to 

determine whether it was supported by competent substantial 

evidence, the court also reviewed the decision to determine 

whether it was opposed by competent substantial evidence. The 

circuit court then substituted its judgment for that of the 

Commission as to the relative weight of the conflicting evidence. 

The circuit court thus usurped the fact-finding authority of the 

agency. 
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Based on the above stated standard, the City’s decision is supported by substantial competent 

evidence. The Respondent presented a variety of substantial competent evidence: neighbor 

testimony, a plat map, pictures, and a staff report. The Petitioners did not present evidence 

addressing the criteria necessary for a variance as stated in the Sebastian Land Development 

Code Section 54-1-2.5. Therefore, the findings and judgment of the City were supported by 

competent substantial evidence, as required by Heggs. 658 So.2d at 530. 

 

 Affirmed. 

 

MCMANUS, J., and ROBERTS, Acting Circuit Judge, concur. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Copies of above decision  
were furnished to the attorneys/parties 
of record on the same date  
the decision was filed. 
 


