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      IN THE CIRCUIT COURT FOR THE 
      NINETEENTH JUDICIAL CIRCUIT IN AND 
      FOR MARTIN COUNTY, FLORIDA. 
      APPELLATE DIVISION 
 

Circuit Case No. 10-AP-12 
Lower Tribunal No. 07-MM-964 

 
GREGORY DOWNS, 
 
 Appellant,    Not final until time expires for filing motion 
v.      for rehearing, and if filed, disposed of. 
 
STATE OF FLORIDA, 
 
 Appellee. 
____________________________/ 
Decision filed July 26, 2010. 
 
Appeal of an order denying rule 3.850 motion from the County Court for Martin County; Stewart 
R. Hershey, Judge. 
 
Gregory Downs, pro se, for appellant.  
 
Bruce H. Colton, State Attorney, and Michael Berg, Assistant State Attorney, Stuart, for 
appellee. 
 
 
MIRMAN, J. 

 

The Appellant appeals a summary denial of his 3.850 motion, which raised the sole issue 

of ineffective assistance of trial for failure to file and litigate a motion to suppress. 

  The trial court denied his motion as conclusively refuted by the arrest affidavits in his 

case.  That was error. Robinson v. State, 972 So.2d 1115 (Fla. 5th DCA 2008);  Rodriguez v. 

State, 892 So.2d 510, 510 -511 (Fla. 2d DCA 2004).   Further, this type of claim is not waived by 

the fact that the Appellant entered a plea, without an express affirmative record waiver of the 

particular issue.   See Whatley v. State, 7 So.3d 1126 (Fla. 2d DCA 2009); Jenrette v. State, 761 

So.2d 414, 415 (Fla. 2d DCA 2000). 

However, the Appellant's post conviction relief motion was facially insufficient as it did 

not allege that trial counsel was aware of the facts not contained in his arrest affidavits. Harrison 
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v. State, 562 So.2d 827 (Fla. 2d DCA1990) (If counsel knew a valid basis existed to suppress a 

confession and failed to act accordingly, that could constitute ineffective assistance.)   The 

Appellant did not allege that he advised trial counsel of those facts, nor is there any other 

evidence in the record to suggest that counsel would have been aware of those facts from any 

source other than the Appellant.   

Though dismissal for facial insufficiency would have been proper, because this case 

came after Spera, the Appellant should have been given an opportunity to amend his pleading in 

good faith.  Spera v. State, 971 So.2d 754 (Fla. 2007) (When a defendant's initial motion for post 

conviction relief is deemed to be facially insufficient for failure to meet a pleading requirement, 

the trial court abuses its discretion when it fails to allow the defendant at least one opportunity to 

amend the motion; proper procedure is to strike the motion with leave to amend within a 

reasonable period if it can be amended in good faith.) 

 

Reversed and Remanded to allow the Appellant an opportunity to amend his pleading in 

good faith pursuant to Spera. 

 

CONNER, J. and YACUCCI, Acting Circuit Judge, concur. 

 
 
 
 
 
 
 
Copies of above decision  
were furnished to the attorneys/parties 
of record on the same date  
the decision was filed. 
 


