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      IN THE CIRCUIT COURT FOR THE 
      NINETEENTH JUDICIAL CIRCUIT IN AND 
      FOR MARTIN COUNTY, FLORIDA. 
      APPELLATE DIVISION 
 

Circuit Case No. 11-AP-8 
Lower Tribunal No. 07-MM-964 

 
GREGORY DOWNS, 
 
 Appellant,    Not final until time expires for filing motion 
v.      for rehearing, and if filed, disposed of. 
 
STATE OF FLORIDA, 
 
 Appellee. 
____________________________/ 
Decision filed September 7, 2011. 
 
Appeal of an order denying rule 3.850 motion from the County Court for Martin County; 
Kathleen Roberts, Judge. 
 
Gregory Downs, pro se, Belle Glade, for appellant.  
 
No appearance for appellee. 
 
 
PER CURIAM. 

 

 This court’s July 26, 2010 opinion allowed the Appellant to file an amended motion for 

post-conviction relief pursuant to Spera v. State, 971 So.2d 754 (Fla. 2007).  The Appellant 

timely filed an amended 3.850 motion, alleging ineffective assistance of trial counsel for failure 

to file and litigate a motion to suppress.   The Appellant alleged that he communicated to 

counsel, prior to entry of his plea, facts which should have warranted filing a motion to 

suppress.   He further alleged that had he been properly counseled regarding the suppression 

issue, he would not have entered his plea. 

The trial court denied the amended motion as legally insufficient, stating that the 

Appellant did not affirmatively allege facts to show that he is legally entitled to relief.   After a 

careful review of the Appellant’s pleading, we are compelled to disagree with the lower court’s 

conclusion that he is not entitled to an evidentiary hearing. 
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The Appellant’s motion asserts that he communicated facts to his lawyer sufficient to 

argue that the location of his arrest was not a properly noticed construction site and that the 

alleged consensual encounter was actually a seizure which vitiated any consent to search that 

may have been given.  Stancle v. State, 917 So.2d 911 (Fla. 4th DCA 2005) (“When no 

evidentiary hearing is held [on a motion for post-conviction relief,] a movant's allegations are 

accepted as true unless they are conclusively refuted by the record.) 

As to the issue of whether Appellant told his lawyer sufficient facts to support a motion 

to suppress’ claim that the site was not posted he alleged that, “The arrest site showed (sic) 

absolutely no indications of a construction zone.”  

As to the issue of whether consent to search was voluntarily given during a consensual 

encounter, in order to establish that he was seized, he alleged that he advised counsel that “when 

he awoke he saw he was boxed in by their marked patrol cars.” We are inclined to agree with the 

trial court that this assertion is not specific enough to constitute a proper pleading, particularly 

after allowing amendment pursuant to Spera v. State, 971 So.2d 754 (Fla. 2007), which has the 

unfortunate practical effect of putting the Appellant on direct notice of what he is required to 

plead.   Prince v. State, 40 So.3d 11, 12 (Fla. 4th DCA 2010) (pro se, often prisoner, litigants are 

required to meet the pleading standards of the rules and bear the burden of demonstrating a basis 

for post-conviction relief in the proceedings at the trial court level.) 

However, he also alleged that he advised counsel that, “Deputy Bowes responded 

authoritatively that trespassing on a construction site is a third degree felony and told him 

(Appellant) that he would be held there longer if he did not step out and allow them to look 

inside.”    We cannot conclude that this latter allegation, taken as true, does not constitute a 

sufficient allegation to require an evidentiary hearing.   We note, as the trial court has, that the 

defendant’s amended motion for post-conviction relief contains seemingly contradictory factual 

allegations from his original motion.   This may be a relevant consideration, at the evidentiary 

hearing, as to whether his claims are credible; however, it is not a sufficient justification 

pursuant to Spera to summarily deny relief.   In this regard, we realize an exception exists to the 

general rule that a defendant's allegations in a rule 3.850 motion must be accepted as true, and an 

evidentiary hearing required, if the allegations are not conclusively refuted by the record, where 

the allegations are “inherently incredible.” Evans v. State, 843 So.2d 938, 940 (Fla. 3d DCA 

2003); Montero v. State, 996 So.2d 888, 891 (Fla. 4th DCA 2008).   However, we cannot say that 
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the apparent contradictions in the Appellant’s two motions, troubling as they are, give rise to an 

appropriate finding that his latest pleading is “inherently incredible” such that he is not entitled 

to hearing. 

Thus, we are compelled to remand this case for an evidentiary hearing.     

 

Reversed and Remanded for an evidentiary hearing.   

 

MCCANN, MIRMAN,  JJ. and YACUCCI, Acting Circuit Judge, concur. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Copies of above decision  
were furnished to the attorneys/parties 
of record on the same date  
the decision was filed. 
 


