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      IN THE CIRCUIT COURT FOR THE 
      NINETEENTH JUDICIAL CIRCUIT IN AND 
      FOR INDIAN RIVER COUNTY, FLORIDA. 
      APPELLATE DIVISION 
 

Circuit Case No. 09-AP-32 
Lower Tribunal No. 09-MM-472 

 
REBECCA ANN HATCH, 
 
 Appellant,    Not final until time expires for filing motion 
v.      for rehearing, and if filed, disposed of. 
 
STATE OF FLORIDA, 
 
 Appellee. 
____________________________/ 
Decision filed October 13, 2010. 
 
Appeal from the County Court for Indian River County; David C. Morgan, Judge. 
 
Diamond Litty, Public Defender, and Kristie Cohen, Assistant Public Defender, Vero Beach, for 
appellant.  
 
Bruce H. Colton, State Attorney, and William Long, Assistant State Attorney, Vero Beach, for 
appellee. 
 
 
PER CURIAM. 

 

On February 16, 2009, the Appellant, her aunt, and each of their boyfriends went to Wal-

Mart in Vero Beach. As they were shopping, the security guard watching the surveillance 

cameras noticed that the Appellant had placed an empty purse on the top rack of her shopping 

cart. As the group was loading the cart, they placed their items in the rack on top of the 

Appellant’s empty purse, not in the larger basket area of the cart. The security guard then noticed 

that the group had abandoned the cart, and the Appellant was carrying a heavy, full purse on her 

shoulder. After the Appellant and her boyfriend left the store without paying, the security guard 

stopped them for questioning. The boyfriend ran away. The Appellant followed the security 

guard to the office for questioning, where she admitted that she tried to steal the items in her 
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purse, totaling $153.22. The Appellant was charged with first degree petit theft and found guilty 

on May 5, 2009. 

 A trial court's decision regarding jury instructions is reviewed under the abuse of 

discretion standard.  Lewis v. State, 22 So. 3d 753, 758 (Fla. 4th DCA 2009). 

At trial, the Appellant testified she joined the others for the trip to Wal-Mart, and once en 

route, her aunt told her she was going to steal from the store and made threats to her. The 

Appellant testified that her aunt threatened to beat her to death and kick her out of her house so 

she would be homeless if she refused to cooperate. The Appellant claims that the threats 

continued from her aunt and her boyfriend while they were shopping, so she believed the threat 

was real, imminent, and impending. She stated “there’s really no telling what she’s capable of 

doing. I have a lot of fear of her, a lot.” The Appellant testified that she was never alone in the 

store, so she was afraid to ask for help or try to get away without stealing the items. The 

Appellant claims she avoided serious bodily harm by stealing the items instead of resisting.  

Based on this evidence, the Appellant requested a jury instruction on duress, and the trial 

court denied her request. Pursuant to Mickel v. State, 929 So. 2d 1192, 1196 (Fla. 4th DCA 

2006), in order to be entitled to a jury instruction on the defense of duress, the defense version of 

evidence must demonstrate six elements: 

1) The defendant reasonably believed that a danger or emergency 
existed that he did not intentionally cause; 

2) The danger or emergency threatened significant harm to 
himself or a third person; 

3) The threatened harm must have been real, imminent, and 
impending; 

4) The defendant had no reasonable means to avoid the danger or 
emergency except by committing the crime; 

5) The crime must have been committed out of duress to avoid the 
danger or emergency; and 

6) The harm the defendant avoided outweighs the harm caused by 
committing the crime.  

The Appellant’s version of evidence addressed each of the six elements in Mickel. The Appellant 

was entitled to have the jury instructed on her theory of defense if there was any evidence to 

support that defense. Bryant v. State, 601 So. 2d 529, 533 (Fla. 1992).  

The jury instruction at issue contained the same elements as outlined in Mickel and 

accurately stated the applicable law. When deciding whether to give a particular jury instruction, 
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the trial court must examine the evidence in the light most favorable to the defendant to 

determine whether the necessary elements of the defense have been placed before the jury. 

Butler, 14 So. 3d at 271; Mickel, 929 So. 2d at 1196. The Appellant and the Appellee agree that 

the trial court should decide whether to give the jury instruction without weighing the evidence, 

since weighing the evidence is the sole responsibility of the jury. See Ramsubhag v. State, 937 

So. 2d 1192, 1193 (Fla. 4th DCA 2006). In this case, however, the trial court engaged in a 

weighing of the evidence and reached its own conclusion on that weight. Further, the error was 

harmful. The instruction was needed for the jury to evaluate the defense raised.  

Both parties agree that the standard for determining whether to give a jury instruction is 

the following:  

In order to demonstrate reversible error, appellant must prove that 
the requested instructions contained an accurate statement of the 
law, that the facts in the case supported a giving of the instructions, 
and that the instructions were necessary for the jury to properly 
resolve the issues of the case.  

Davis v. Charter Mortg. Co, 385 So. 2d 1173, 1174 (Fla. 4th DCA 1980); Butler v. State, 14 So. 

3d 269, 270 (1st DCA 2009). The Appellant has established entitlement to the instruction. 

 

 Reversed and remanded for proceedings consistent with this decision. 

 

MAKEMSON, SCHACK, JJ., and ROBERTS, Acting Circuit Judge, concur. 
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