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      IN THE CIRCUIT COURT FOR THE 
      NINETEENTH JUDICIAL CIRCUIT IN AND 
      FOR MARTIN COUNTY, FLORIDA. 
      APPELLATE DIVISION 
 

Circuit Case No. 12-AP-2 
Lower Tribunal No. 11-SC-1791 

 
ANTHONY HESTER d/b/a 
TNT REALTY AND ASSOCIATES, 
 
 Appellant,    Not final until time expires for filing motion 
v.      for rehearing, and if filed, disposed of. 
 
KAREN POLLER, 
 
 Appellee. 
____________________________/ 
Decision filed August 3, 2012. 
 
Appeal from the County Court for Martin County; Stewart Hershey, Judge. 
 
Anthony Hester, pro se, Stuart, for appellant.  
 
Karen Poller, pro se, Stuart, for appellee. 
 
 
PER CURIAM. 

 

 The Appellant failed to provide a transcript of the proceedings below.  However, from the 

information available, the following facts of the case can be gleaned.  The Appellant is a real 

estate broker, and the Appellee is a repeat client.  They executed a limited service listing 

agreement, in which the Appellee paid a $300.00 fee in exchange for the Appellant listing her 

property in the MLS system, as well as committed to pay 1% of the purchase price to the 

Appellant if a broker listed in the MLS service sold the property.  The agreement stated that it 

was in effect from January 7, 2011 until June 7, 2011.  The Appellant alleged that the parties had 

verbally extended the agreement, though no written agreement was ever executed.  The Appellee 

received an offer on July 12, 2011, accepted it on July 27, 2011 and the deal closed on 

September 1, 2011; the Appellee refused to pay the Appellant the 1% commission.  The 
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Appellant filed a statement of claim, and after a trial, the trial court entered a final judgment in 

favor of the Appellee. 

 Here, the Appellant failed to provide a transcript of the hearing in the trial court giving 

rise to the appeal and fails to provide an approved statement of proceedings in lieu of a transcript 

as permitted by Florida Rule of Appellate Procedure 9.200(b)(4).  In most instances, no 

meaningful appellate review can occur in the absence of a transcript. See  Cave v. Rios, 15 So.3d 

760, 761-762 (Fla. 3rd DCA 2009)(“[A]s the mother has not filed a transcript of the trial or a 

statement of the evidence, as permitted under Florida Rule of Appellate Procedure 9.200(b)(4), 

no meaningful appellate review can occur in this case, and therefore, we must affirm the order 

under review.”).   

In the absence of a transcript of the proceedings, a reviewing court cannot disrupt a trial 

court’s factual findings, and is therefore limited to reviewing the final judgment for errors that 

are apparent on its face. Applegate v. Barnett Bank of Tallahassee, 377 So. 2d 1150 (Fla.1979); 

G & S Development Corp. v. Seitlin, 47 So.3d 893, 895 (Fla. 3rd DCA 2010); Schmidt v. 

Schmidt, 997 So.2d 451, 452 (Fla. 2nd DCA 2008); Whelan v. Whelan, 736 So.2d 732, 733 (Fla. 

4th DCA 1999). See also Ferguson v. Ferguson, 54 So.2d 553 (Fla. 3rd DCA 2011); Connell v. 

Capital City Partners, LLC, 932 So.2d 442, 443-44 (Fla. 3rd DCA 2006) (lack of transcript or 

reconstructed record no bar to reversal where judgment on its face reveals error); Burke v. Burke, 

864 So.2d 1284, 1284-85 (Fla. 1st DCA 2004) (same).   

In Ferguson, the court noted: 

[The husband] complains specifically that the record lacks a 
transcript or approved statement of the proceedings from which 
emanated the orders under review. See Fla. R.App. P. 9.200(b). 
*** The absence of a transcript of a hearing can be fatal to an 
appellant, especially if the hearing was an evidentiary hearing. 
However, it is not a rule absolute in an appellate proceeding that 
the appellant must present a transcript of the proceeding below. 
For example, an appellate court may, as we now do, reverse a trial 
court order if there exists reversible error on the face of the order 
or judgment. [Emphasis added]. 

 
54 So.2d at 556. 

 
Here, the trial court made the following findings: 
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Court finds contract was expired and not properly extended under 
Fla. Law—Court finds that course of conduct between the parties 
does not as a matter of equity entitle plaintiff to any payment.  F.J. 
in favor of defendant. 

 
 However, a review of the record shows that the Appellant attached a separate commission 

agreement to his statement of claim, and he entered it into evidence at the trial as an attachment 

to the contract for the sale of the property. This second agreement was separate and apart from 

the one the trial ruled had expired. The trial court’s notes and order reflects that while the court 

made a factual finding as to the first agreement that it had expired, it did not address the validity 

of this second agreement dated July 27, 2011.   

This second agreement appears to have been signed by the Appellant on July 26, 2011 

and by the Appellee on July 27, 2011.  The terms of that document provides that the Appellee 

will pay the Appellant $3,000.00 when the property in question was sold, optioned, or contracted 

to be sold. The record also reflects that contract to sell property was executed the same day as the 

date of this second agreement.   

Based on this second commission agreement, which was in evidence before the trial court 

and included as part of the appellate record, the face of the judgment reflects that trial court erred 

when it entered a final judgment in favor of the Appellee without making a factual finding 

addressing the validity of the July 27, 2011 agreement. 

. 

Reversed and remanded to the trial court for further proceedings relating to the July 27, 2011 

commission agreement. 

 

 

 

SWEET, KLINGENSMITH, JJ., and BRYANT, Acting Circuit Judge, concur. 

 
 
 
Copies of above decision  
were furnished to the attorneys/parties 
of record on the same date  
the decision was filed. 


