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      IN THE CIRCUIT COURT FOR THE 
      NINETEENTH JUDICIAL CIRCUIT IN AND 
      FOR ST LUCIE COUNTY, FLORIDA. 
      APPELLATE DIVISION 
 

Circuit Case No. 11-AP-27 
Lower Tribunal No. 08-MM-3890 

 
ROBERT LIMA, 
 
 Appellant,    Not final until time expires for filing motion 
v.      for rehearing, and if filed, disposed of. 
 
STATE OF FLORIDA, 
 
 Appellee. 
____________________________/ 
Decision filed July 25, 2012. 
 
Appeal from the County Court for St. Lucie County; Philip J. Yacucci, Jr., Judge. 
 
Robert Lima, pro se, Live Oak, for appellant.  
 
No appearance for appellee. 
 
 
HAWLEY, J. 

 

 On September 1, 2008, the Appellant entered a BP gas station on U.S. 1 in Port St. Lucie 

to use the restroom. The Appellant became enraged at the lack of toilet paper, and when he 

exited the restroom, he began screaming at the clerk and knocking over displays. The Appellant 

was charged with battery and criminal mischief with property damage under $200; a jury found 

the Appellant not guilty of battery but guilty of criminal mischief. On August 23, 2010, an 

appellate panel affirmed the case on appeal. 

 On May 10, 2011, the Appellant filed a 3.850 motion for post-conviction relief alleging 

five grounds for relief from ineffective assistance of counsel. After receiving the State’s 

response, the trial court denied the motion without an evidentiary hearing. 

The Appellant seeks to challenge his conviction and sentence on the basis of ineffective 

assistance of counsel.  To demonstrate ineffective assistance of trial counsel, the Appellant must 

meet the standards set forth in Strickland v. Washington, 466 U.S. 668 (1984): 
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First, the defendant must show that counsel’s performance was 
deficient.  This requires showing that counsel made errors so 
serious that counsel was not functioning as the “counsel” 
guaranteed the defendant by the Sixth Amendment.  Second, the 
defendant must show that the deficient performance prejudiced the 
defense.  This requires showing that counsel’s errors were so 
serious as to deprive the defendant of a fair trial, a trial whose 
result is reliable.  Unless, a defendant makes both showings, it 
cannot be said that the conviction…resulted from a breakdown in 
the adversary process that renders the result unreliable. 

 

Id. At 687.  To satisfy the first prong, the Appellant must show that his attorney’s conduct fell 

outside the wide range of reasonable professional assistance.  Id. at 689.  The second prong 

requires that the Appellant must show that there is a reasonable probability that, but for the 

attorney’s deficient performance, the outcome of the proceedings would have been different.  Id. 

at 694.  “A reasonable probability is a probability sufficient to undermine confidence in the 

outcome.”  Morris v. State, 931 So. 2d 821 (Fla. 2006) (quoting Strickland, 466 U.S. at 694).  

Where there is no evidentiary hearing, the reviewing court must accept the factual 

allegations made by the Appellant to the extent that they are not refuted by the record. Everett v. 

State, 54 So. 3d 464, 485 (Fla. 2010). 

In ground one, the Appellant claims his counsel was ineffective for failing to investigate 

and obtain a video tape from the BP gas station, which he alleges is exculpatory. The record does 

not mention a video tape. The Appellant states that the video would show the following: 

The store clerk reached across the check-out counter and grabbed 
Defendant’s shirt. Defendant attempted to move out of the store 
clerk’s reach, causing the store clerk to be pulled into the product 
display area breaking the cash register display and injuring his 
face. (Motion, p. 3).  

The arrest affidavit states that the Appellant “began yelling at the clerk and knocking over 

merchandise displays,” but it does not mention a surveillance tape of the incident. Because the 

record does not refute the Appellant’s factual allegations, the trial court should have held an 

evidentiary hearing on this issue. 

 In ground two and three, the Appellant claims that his counsel was ineffective for failing 

to file a motion to dismiss or move for a mistrial because allegedly the charging information was 

not based on the testimony of a material witness.  A 3.850 motion is not the proper time or 

vehicle to address a defect in an information.  “No objection to an information on the ground that 
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it was not signed or verified, as herein provided, shall be entertained after the defendant pleads to 

the merits.”  Fla R. Crim. P. 3.140(g); see also McCutcheon v. State, 44 So. 3d 156, 160 (4th 

DCA 2010).  Therefore, these two claims are without merit. 

 In ground four, the Appellant claims that his counsel was ineffective for advising him 

that if he testified, the State would be able to inquire into the nature of the Appellant’s prior 

convictions.  He states that based on that advice, he was forced to make the decision not to testify 

at trial.  Because the Appellant is claiming that counsel interfered with his right to testify, he 

must satisfy the Strickland standard to prevail.  Gonzalez v. State, 990 So. 2d 1017, 1031 (Fla. 

2008) (citing Oisorio v. State, 676 So. 2d 1363 (Fla. 1996)).  Even if the Appellant showed that 

his counsel’s performance was deficient, he did not state in his motion what testimony he would 

have given to establish how he was prejudiced.  See Oisorio v. State, 676 So. 2d 1363 (Fla. 

1996).  This claim is without merit.  

 In ground five, the Appellant argues that his counsel was ineffective for failing to have 

his competency evaluated. He further claims that he was incompetent because he was taking 

psychotropic medications. The State argues that the Appellant’s claim is procedurally barred 

because he did not raise it on direct appeal. However, the Appellant’s claim is that his counsel 

was ineffective for failing to raise the competency issue, which is a cognizable 3.850 issue. 

Demarco v. State, 31 So. 3d 975 (Fla. 2d 2010).  

 The Fourth District has recently clarified the standard, stating that movant must 

demonstrate the Strickland standard of deficient performance and actual prejudice. Thompson v. 

State, 88 So. 3d 312 (Fla. 4th DCA 2012). To satisfy the deficiency prong, the question is 

“whether the defendant has sufficient present ability to consult with counsel with a reasonable 

degree of rational understanding and whether the defendant has a rational, as well as factual, 

understanding of the pending proceedings.”  Fla. R. Crim. P. 3.211(a)(1). Conclusory allegations 

of incompetence are not enough. Thompson, 88 So. 3d at 319; see Atwater v. State, 788 So. 2d 

223, 229 (Fla. 2001). To satisfy the prejudice prong, “the postconviction movant must, as with a 

substantive incompetency claim, set forth clear and convincing circumstances that create a real, 

substantial and legitimate doubt as to the movant’s competency.” Id. at 319.  The court stated: 

To be entitled to an evidentiary hearing on this type of claim, the 
movant must set forth clear and convincing circumstances that 
create a real, substantial and legitimate doubt as to competency.  In 
making this determination, a court may consider the totality of the 
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circumstances, including: (1) the nature of the mental illness or 
defect which forms the basis for the alleged incompetency; (2) 
whether the movant has a history of mental illness or 
documentation to support the allegations; (3) whether the movant 
was receiving treatment for the condition during the relevant 
period; (4) whether experts have previously or subsequently opined 
that defendant was incompetent; and (5) whether there is record 
evidence suggesting that the movant did not meet the Dusky 
standard during the relevant time period.   

Id. at 320. The court emphasized the standard for an evidentiary hearing on this issue is very 

high; the movant must show circumstances that create a real, substantial, and legitimate doubt as 

to his ability to understand the charges and assist counsel. Id.  

 Here, the Appellant alleges that “counsel was aware of Defendant’s past hospitalizations 

under the Baker Act for mental illness, and his past use of prescribed psychotropic medications 

and counsel still failed to have the Defendant’s competency evaluated.” (Motion, p. 11). The 

Appellant further states that if counsel had moved for a competency hearing, it “would have 

revealed and confirmed that Defendant suffers from psychological problems.” (Motion, p. 12). 

He also stated that he was incompetent “at the time of offense, and at the time of trial.” (Motion, 

p. 12). The Appellant has not set forth clear and convincing circumstances that create a real, 

substantial and legitimate doubt as to competency. Therefore, he was not entitled to an 

evidentiary hearing on this issue. 

 

Affirmed on grounds two, three, four and five.  Reversed and remanded for an evidentiary 

hearing on ground one. 

 

 

KANAREK, J., and WILD, Acting Circuit Judge, concur. 

 
 
 
 
 
Copies of above decision  
were furnished to the attorneys/parties 
of record on the same date  
the decision was filed. 
 


