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Appeal from the County Court for Martin County; Stewart R. Hershey, Judge. 
 
Mark Miller, Stuart, for appellant.  
 
Bruce H. Colton, State Attorney, and Adam Guzi, Assistant State Attorney, Stuart, for appellee.  
 
 
MORGAN, Acting Circuit Judge. 

 

 The Appellant was charged by a two count information with trespass on land and 

resisting officer without violence.  At the end of the state’s case, the trial judge denied the 

Appellant’s Motion for Judgment of Acquittal as to the resisting charge.1  After a jury trial, the 

Appellant was found not guilty of trespass and guilty of resisting an officer.  This appeal 

followed.  The Appellant argues that her conviction was improper, as the arresting officer did not 

have probable cause to arrest for the trespass charge.  Further, without probable cause to arrest 

for trespass, the officer had no basis to interfere with the Appellant’s activities and the Appellant 

had no duty to comply with the officer’s commands.  According to the Appellant, the instant case 

                                                 
1 The Appellant argued that the evidence was insufficient to convict for trespass, and “[I]f Miss Lowe was not 
trespassing then her arrest, the resisting, it was lawful.”  
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is on all fours with Dion v. State, 564 So.2d 618 (Fla. 4th DCA 1990), the holding of which 

requires reversal.  We believe the Appellant fails to appreciate the factual basis for the resisting 

charge in this case and misapprehends the holding in Dion.  Accordingly, we affirm.  

 On January 10, 2009, security agents working for Florida Power and Light (“FPL”), 

along with Martin County deputies were on the lookout for trespassers in Barley Barber Swamp, 

which is owned by FPL and located adjacent to a FPL power plant in western Martin County. 2  

The security personnel and law enforcement officers were acting on information they had 

received that an environmental group planned on entering the property to engage in a protest.  

During the week prior to January 10th, at least one of the deputies went to the Barley Barber 

Swamp and was shown the boundaries of the property by FPL security personnel.  That deputy 

was also familiar with the property from tours he had taken there as a child on school field trips.3  

An FPL security person testified that the boundaries were protected by a four foot barbed wire 

fence and no trespassing signs.  

 On the afternoon of January 10th, a Martin County deputy observed a group of individuals 

on a boardwalk located in Barley Barber Swamp on FPL property.  He followed their footprints 

and encountered the Appellant up in a tree in the swamp.  The defendant had chained herself to 

the tree with a bicycle lock to, according to Appellant, “ensure the preservation” of FPL’s Barley 

Barber Swamp property.  When confronted by the deputy, the Appellant denied having a key to 

the lock and refused to come down.  A sheriff’s deputy had to climb the tree and cut the lock to 

get the Appellant down. 

                                                 
2 Appellant’s insistence that the Barley Barber Swamp is actually “public property” has no support from the record 
evidence submitted to the jury. 
3 According to the testimony, the Barley Barber Swamp property was at one time open to the public but has been 
closed to public access since September 11, 2001. 
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 The Appellant’s argument on appeal is that in order to have probable cause to arrest the 

Appellant for trespass in this case, the arresting deputy needed credible information that FPL was 

in possession of the property, and that the Appellant had notice that she could not remain on the 

property.  Put another way, the deputy must have had probable cause to believe that the 

Appellant knew she was trespassing on someone else’s property.  Here, Appellant claims; 1) The 

deputies had no “personal knowledge” of the actual owner of the property, and 2) The deputies 

had no evidence that the Appellant knew she was trespassing. 

 Personal knowledge is not a necessary prerequisite to probable cause.  The arresting 

deputy in this case was entitled to rely on the statements of the named FPL informants that the 

Appellant was on FPL property.   State v. Woldridge, 958 So. 2d 455, 459 (Fla. 2d DCA 2007), 

review denied 965 So. 2d 124 (Fla. 2007);  State v. Vallone, 868 So. 2d 1278 (Fla. 4th DCA 

2004). 

 In order to have probable cause to arrest for trespass, the deputy must have had a 

substantial basis for believing that the defendant knew she was trespassing.   Here, the deputies 

had prior knowledge that a group of people may be coming to the Barley Barber Swamp to 

conduct a protest.  In fact, not only did the Appellant go to the Barley Barber Swamp property, 

she chained herself to a tree.  One can make the common-sense presumption that a person who 

chains herself to a tree in the middle of a swamp has some idea that her activities would be 

discovered and disapproved of by the owner of the tree.4  It can also be presumed that the 

Appellant further hoped to have attention drawn to her by an arrest for trespass, which would 

serve to highlight her cause to the public.  These presumptions were confirmed when the 

Appellant refused to come down from the tree.  Moreover, even if the deputies were not entitled 

to make the presumptions outlined above, once the Appellant was confronted with her trespass, 
                                                 
4  It appears self-evident that the Appellant could not accomplish her purpose by climbing her own tree.  
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her decision to remain on the property clearly constituted a trespass within the meaning of the 

statute.5 

 The Appellant has also overlooked an independent basis for sustaining a conviction for 

resisting.  By its terms, the purview of the resisting statute is not limited to situations where a 

person interferes with an officer’s arrest of that person.6  That is why the title given to the crime 

is “resisting officer”, as opposed to “resisting arrest.”  The statute also applies any time a person 

resists an officer’s valid attempt to merely detain the person for the purpose of conducting an 

investigation.  To be sure, just as a resisting an attempt to arrest must be the product of probable 

cause, a resisting predicated on an investigatory detention must be the product of founded 

suspicion.  E.W. v. State, 873 So. 2d 485 (Fla. 1st DCA 2004).  Where the resisting follows a 

detention based upon founded suspicion, it is not necessary for the suspected criminal activity to 

result in a charge or conviction.  Id. at 488.  Here, even if the officers did not have probable 

cause to arrest the defendant, they surely had enough cause to briefly detain the defendant for the 

purpose of investigating why she was chained to a tree.  Again, the officers were operating under 

the reasonable belief that the defendant was on private property, the owner did not want her 

there, and she refused to come down from the tree to allow the officers to escort her from the 

property. 

 As indicated above, the Appellant relies on Dion, supra.  In Dion the defendant was 

arrested outside a public park and charged with trespassing in the park and resisting arrest 

                                                 
5  Florida Statute 810.09 provides: “A person who, without being authorized, licensed, or invited, willfully 
 .  .  .  remains in any property other than a structure or conveyance . . . [A]s to which notice against .  .  .  remaining 
is given .  .  . by actual communication to the offender . . . commits the offense of trespass on property other than a 
structure or conveyance.  In this case, the state argued that notice against trespassing was given by posting or 
fencing and did not rely on knowledge by actual communication. 
6  The Information charging resisting officer simply tracked the statute, alleging, “On January 10,2009 Stevie Lynn 
Lowe did unlawfully resist, obstruct or oppose Sgt Budenseik and Det Smith, a duly authorized law enforcement 
officer in the lawful execution of the officer's legal duty without offering or doing violence to the person of said  
officer, in violation of Florida Statute 843.02.”  Thus, the state was not limited in terms of its possible theories of 
prosecution. 
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without violence.  In a per curiam opinion, the appellate court ruled that the evidence in that case 

was insufficient to show that Dion had notice that the park was closed or that the arresting officer 

had any factual basis for believing that Dion had that knowledge.  Thus, Dion’s conviction for 

trespass was vacated for failure of the state to offer proof of a necessary element of trespass.  

While the appellate court also vacated the resisting officer conviction because the trial judge 

erred in instructing the jury, the court remanded for a new trial on the resisting charge. 

 No facts were recounted in the Dion opinion to allow analysis of the evidence presented 

as to the notice element to determine the sufficiency of the evidence in future cases.  In short, the 

precedential value of Dion in terms of trespass cases is to tell us what we already knew - the state 

must present evidence to support each element of a charged offense.7  Thus, Dion is of no help to 

the Appellant in quantifying the sufficiency of evidence as to the notice element. 

 The other cases cited by the Appellant, J.P. v. State, 855 So. 2d 1262 (Fla. 4th DCA 

2003), (Mere presence in the parking lot of a business open to the public is insufficient to 

constitute the crime of trespass); Blue v. State, 837 So. 2d 541 (Fla. 4th DCA 2003), (Defendant 

involved in consensual encounter with police is free to walk away in the absence of founded 

suspicion to detain or probable cause to arrest); and Slydell v. State, 792 So. 2d 667,671 (Fla. 4th 

DCA 2001), (Police are not entitled to detain citizen for trespassing in an apartment complex 

simply because the officer did not recognize the citizen as someone he had previously seen in the 

area) also do not provide support for the Appellant’s position.  While these cases highlight the 

necessity for the law enforcement officer to have legal authority to detain before a resisting can 

occur, each involves a different factual scenario than that presented by the instant case.  

                                                 
7 As an aside, one can readily see the peculiar problem the state has in bringing a trespass charge against a person 
who is at a public park, a place where the public is generally invited to be.  This is totally different from the facts of 
the case at bar, where the property was closed to the public.  
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Generally, these cases stand for the rule of law that police officers cannot require a citizen to 

succumb to their authority based solely on a hunch. 

 Here, the arresting officer had sufficient probable cause to believe, or, at least founded 

suspicion to believe, that the Appellant was knowingly trespassing on the property of another.  

The officer was privileged to order that the Appellant climb down from the tree to enable the 

officer to make an arrest or to conduct his investigation.  Her refusal to do so obstructed the 

officer’s ability to execute his legal duty. 

 

The judgment and sentence of the trial court is Affirmed. 

 

  

 

COX and PEGG, JJ., concur. 
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