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      IN THE CIRCUIT COURT FOR THE 
      NINETEENTH JUDICIAL CIRCUIT IN AND 
      FOR MARTIN COUNTY, FLORIDA. 
      APPELLATE DIVISION 
 

Circuit Case No. 11-AP-10 
Lower Tribunal No. 95-MM-5609 

 
WILLIAM MAITRE, JR., 
 
 Appellant,    Not final until time expires for filing motion 
v.      for rehearing, and if filed, disposed of. 
 
STATE OF FLORIDA, 
 
 Appellee. 
____________________________/ 
Decision filed June 29, 2012. 
 
Appeal from the County Court for Martin County; Stewart Hershey, Judge. 
 
William Maitre, Jr., pro se, Raiford, for appellant.  
 
No appearance for appellee. 
 
 
PER CURIAM. 

 

On January 18, 1996, the Appellant pled no contest to driving while license revoked, 

altering a tag, tag expired for four months or less, lack of proof of insurance, and lack of proof of 

registration. The Appellant was adjudicated guilty for altering a tag, and adjudication was 

withheld on the other counts. The Appellant was sentenced to six months of probation and did 

not file an appeal. 

 On October 20, 2010, the Appellant filed a 3.850 motion for post-conviction relief. The 

trial court dismissed the motion as facially and legally insufficient with leave to amend pursuant 

to Spera v. State, 971 So. 2d 754 (Fla. 2007). On March 22, 2011, the Appellant filed an 

amended motion, and the court denied it without an evidentiary hearing. The court also denied 

the Appellant’s motion for rehearing. 

 The Appellant argues that his misdemeanor conviction should be vacated under State v. 

Kelly because he has met his initial burden of production under Kelly’s four part framework and 
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therefore shifted the burden of persuasion to the State. 999 So. 2d 1029 (Fla. 2008). However, 

the Appellant misunderstands the Court’s holding in Kelly. The Court held that the State may not 

use prior misdemeanor offenses to enhance a defendant’s current offense unless it proves that the 

defendant was either represented by counsel or validly waived that right in the prior cases. Id. at 

1052. There is no evidence in the record that the Appellant’s altering a tag offense was enhanced 

in any way; in fact, it is not possible. See §320.061, Florida Statutes (1996). Because the State 

did not use prior offenses to enhance the altering a tag offense, Kelly’s four prong test and its 

application to the Appellant is never reached. Id. at 1053. The Appellant’s claim is not a valid 

claim for relief under Kelly, so it is procedurally barred because it comes more than two years 

after the judgment and sentence became final. Fla. R. Crim. P. 3.850(b). 

  

Affirmed. 

 

GEIGER, MCMANUS, JJ., and BRYANT, Acting Circuit Judge, concur. 
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