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      IN THE CIRCUIT COURT FOR THE 
      NINETEENTH JUDICIAL CIRCUIT IN AND 
      FOR INDIAN RIVER COUNTY, FLORIDA. 
      APPELLATE DIVISION 
  

Circuit Case No.   08-AP-54A 
County Case Nos. 00-MM-1561, 00-CT-7802,  
        01-MM-2176, 01-CT-8610 

 
BENJAMIN M. MARTINEZ, 

  
 Appellant,    Not final until time expires for filing motion 
v.      for rehearing, and if filed, disposed of. 
 
STATE OF FLORIDA,   
                                                                  
 Appellee.                                      
____________________________/ 
Decision filed December 23, 2009.    
 
Appeal of an order denying rule 3.850 motion from the County Court for Indian River County; 
Joe A. Wild, Judge. 
 
Thomas A. Kennedy, Vero Beach, for appellant.  
 
Bruce H. Colton, State Attorney, and Seda Aktas, Assistant State Attorney, Vero Beach, for 
appellee. 
 
   
BELANGER, J. 

 

Benjamin Martinez, the appellant in this case, entered pleas of no contest on June 26 and 

June 27, 2001 in four pending county court cases, involving charges of Driving Under the 

Influence (DUI) over .20, Possession of Cannabis, and Driving with a Suspended or Revoked 

License (DWLS).   

Appellant filed his motion to vacate and set aside his convictions on January 16, 2007,    

5 years, 6 months, and 20 days after the entry of his plea.  He claimed that he was not properly 

advised of the potential deportation consequences of his plea.  Not surprisingly, the court denied 
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the motion as untimely, holding that Appellant failed to demonstrate due diligence in discovering 

the effect of his pleas on his immigration status.  The due diligence language came from the 

Florida Supreme Court case of State v. Green, 944 So. 2d 208 (Fla. 2006).    

We hold that the trial court erred by imposing a due diligence requirement based upon the 

holding in Ventura v. State, 977 So.2d 794 (Fla. 2d DCA 2008); see also Burrell v. State, 989 So. 

2d 713, 714 (Fla. 1st DCA 2008).    

However, the denial of the motion was the correct decision based upon the evidence and 

testimony presented in support of the motion.  The trial court reached the right result, but for the 

wrong reason.  Stav v. State, 860 So. 2d 478 (Fla. 4th DCA 2003).  The court conducted a full 

evidentiary hearing on the motion on February 13, 2008 and scheduled additional hearing time 

on March 12, 2008.   Although he had unfettered opportunities to present evidence and testimony 

in support of his claim, Appellant utterly failed to meet his burden of proof on the merits.  As in 

Ruiz v. State, 18 So. 3d 660 (Fla. 3d DCA 2009), Appellant here “did not carry his burden of 

establishing that the arguably invalid conviction challenged in this proceeding was the sole cause 

of his potential deportation….” see also Prieto v. State, 824 So. 2d 924 (Fla. 3d DCA 2002), rev. 

denied, 842 So. 2d 845 (Fla. 2003); Buton v. State, 995 So. 2d 1130 (Fla. 4th DCA 2008). 

As the court explained in Jules v. Fla. Dep't of Corr., 313 Fed. Appx. 269, 273 (11th Cir. 

2009)(emphasis added): 

[T]here is no constitutional requirement that a defendant be 
advised of collateral consequences of a plea, and the failure to 
advise a defendant does not render a plea involuntary. McCarthy v. 
United States, 320 F.3d 1230, 1234 (11th Cir. 2003); see also 
United States v. Campbell, 778 F.2d 764, 768 (11th Cir. 1985) 
(explaining that deportation is a collateral consequence and 
"counsel's failure to advise the defendant of the collateral 
consequences of a guilty plea cannot rise to the level of 
constitutionally ineffective assistance.").  

*** 
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Rule 3.172(c)(8) requires the state court to advise a defendant of 
possible immigration consequences flowing from the entry of a 
nolo contendere plea. Fla. R. Crim. P. 3.172(c)(8). The failure to 
comply with this Rule, however, will not invalidate a plea unless a 
defendant demonstrates prejudice by reason of the plea. See 
Almanza v. State, 992 So.2d 427, 428 (Fla. Dist. Ct. App. 2008). 
Accordingly, Florida courts require the defendant to establish that 
the plea in the case under attack is the only basis for deportation. 
Forrest v. State, 988 So.2d 38, 40 (Fla. Dist. Ct. App. 2008). "Only 
then can the movant show prejudice resulting from the failure to 
advise of deportation consequences in the case under attack." Id.; 
see State v. Seraphin, 818 So.2d 485, 488-89 (Fla. 2002) 
(explaining that to establish prejudice in this type of claim the 
motion must show that the movant would not have entered the plea 
if properly advised).  

Even accepting the Appellant’s uncorroborated testimony as true, he failed to establish 

that these convictions are the only basis of for deportation.   Appellant testified that in the five 

years since the entry of his plea, he had been arrested a number of times, for DUI, Violation of 

Probation and driving with a suspended license.  (Transcript at p. 15, lines 4-15).  He also had 

been convicted of a DUI prior to 2001. (Transcript p. 15-16).  He failed to demonstrate that these 

convictions alone are the basis for deportation.   

The case of State v. Moses, 682 So. 2d 595 (Fla. 3d DCA 1996), rev. denied, 689 So. 2d 

1070 (Fla. 1997) is instructive, analogous and compelling: 

[A] defendant’s self serving statement--after trial, conviction, and 
sentencing-- that with competent advice he or she would have 
accepted a proposed plea bargain, is insufficient in and of itself to 
sustain the defendant’s burden of proof as to prejudice, and must 
be corroborated independently by objective evidence.  A contrary 
holding would lead to an unchecked flow of easily fabricated 
claims. 

State v. Moses, 682 So. 2d at 596 (emphasis added), cited with approval in Williams v. State, 924 

So.2d 897 (Fla. 1st DCA 2006)(Thomas, J., concurring)(remanding this matter for a hearing will 

be a waste of judicial and executive branch resources.) 

 Appellant was the only witness called during the hearing who testified on the issue of 

deportation consequences.  He acknowledged that he entered pleas in these cases in June 2001.  
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He testified that he spoke with an immigration attorney (named Benincasa) in April or May of 

20061 and was (allegedly) told that he “couldn’t stay at this country because of the problem that 

caused me to be found guilty.”  (Transcript p. 13, lines 7-9).   First, this cryptic response is 

insufficient to meet his burden of proof.  Second, the hearsay statement of this immigration 

attorney is unsubstantiated and uncorroborated.   No immigration attorney was called to testify.  

No witness named “Benincasa” was called to testify.  No one from INS was called to testify.  No 

documents or exhibits from any attorney, or from the INS, were introduced into evidence.  

Again, without independent and objective corroboration, courts would be left with, “an 

unchecked flow of easily fabricated claims.”   

The other claims, regarding the sufficiency of the plea colloquy, are time barred.  

Untimely claims do not become timely, simply because they are pendant to a deportation issue. 

Such a reading would be contrary to § 924.051(8), Fla. Stat.:  

It is the intent of the Legislature that all terms and conditions of 
direct appeal and collateral review be strictly enforced, including 
the application of procedural bars, to ensure that all claims of error 
are raised and resolved at the first opportunity. It is also the 
Legislature's intent that all procedural bars to direct appeal and 
collateral review be fully enforced by the courts of this state. 

 The importance of finality and repose in the criminal justice system cannot be 

understated.  Any system brimming to capacity cannot, as a practical matter, accommodate 

uncertainty and non-finality.  Courts should be reluctant to breathe new life back into very old 

cases.  As the United States Supreme Court noted in Hill v. Lockhart:  

Every inroad on the concept of finality undermines confidence in 
the integrity of our procedures; and, by increasing the volume of 
judicial work, inevitably delays and impairs the orderly 
administration of justice.  The impact is greatest when new 
grounds for setting aside guilty pleas are approved because the vast 
majority of criminal convictions result from such pleas. Moreover, 
the concern that unfair procedures may have resulted in the 
conviction of an innocent person is only rarely raised by a petition 
to set aside a guilty plea.  

                                                 
1 Regarding due diligence and timeliness, Appellant says that he spoke with an immigration attorney in April or 
May 2006, but failed to explain why he waited an additional eight months, until January 2007, to file his motion. 
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Hill v. Lockhart, 474 U.S. 52, 88 L.Ed.2d 203, 106 S.Ct. 366, 370 (1985)(emphasis 
added)(quoting United States v. Timmreck, 441 U.S. 780, 60 L.Ed.2d 634, 99 S.Ct. 2085 (1979)). 
 
  AFFIRMED. 

 

GEIGER and SWEET, JJ., concur. 
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Copies of above decision  
were furnished to the attorneys/parties 
of record on the same date  
the decision was filed. 
 
 


