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      IN THE CIRCUIT COURT FOR THE 
      NINETEENTH JUDICIAL CIRCUIT IN AND 
      FOR ST LUCIE COUNTY, FLORIDA. 
      APPELLATE DIVISION 
 

Circuit Case No. 13-AP-39 
Lower Tribunal No. 13-MM-3073 

 
MELISSA MORIARTY, 
 
 Appellant,    Not final until time expires for filing motion 
v.      for rehearing, and if filed, disposed of. 
 
STATE OF FLORIDA, 
 
 Appellee. 
____________________________/ 
Decision filed July 30, 2014. 
 
Appeal from the County Court for St. Lucie County; Philip J. Yacucci, Jr., Judge. 
 
Diamond Litty, Public Defender, and Justin McCarthy, Assistant Public Defender, Fort Pierce, 
for appellant.  
 
Bruce Colton, State Attorney, and Justin Cormier, Assistant State Attorney, Fort Pierce, for 
appellee. 
 
 
PEGG, J 

 

 The Appellant was adjudicated guilty of direct criminal contempt during a first appearance 

hearing.  The court believed that she had lied to him regarding her prior criminal record.  He 

adjudicated her guilty and sentenced her to forty-five days in the St. Lucie County jail. 

 The Appellant appeared before the court for a first appearance hearing on the charge of 

domestic battery.  Prior to asking the defendant any questions, she was not placed under oath or 

given any warning regarding giving truthful answers, or any possible consequences for not doing 

so. 

 The court inquired if the Appellant had any prior arrests. She informed him she had never 

been arrested.  During the questioning, the court appears to have been reading from a document 

which is not in the record on appeal.  He refers to an “out of state history” that indicated an arrest 
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record in New Jersey. 

 There was further questioning regarding the specifics of an arrest in Crawford Town Court 

in New Jersey.  The Appellant informed the court that the document did not refer to her and never 

admitted that the document had correctly identified her as an arrestee in that jurisdiction.  

 Although the Appellant was never placed under oath, the court informs her of the 

following: 

 “For disobeying the court, in ah, that township.  Now I’m gonna give you another chance 

because you’re committing perjury, ma’am, if you’re telling me… 

 Upon further confrontation by the court, the Appellant apologizes, saying, “I didn’t hear 

that”.  The court accepts the apology, and informs her she is being held in direct criminal contempt 

for lying to him. 

 Direct criminal contempt requires two elements: 1) certain requisite conduct, and 2) the 

presence of the court.  Requisite conduct is defined as an action calculated to embarrass, hinder, 

or obstruct the administration of justice or to lessen the court’s authority or dignity. 

 The conduct in this case does not rise to the required level.  The court mistakenly believed 

the Appellant was committing perjury. She was not placed under oath which is a prerequisite to 

committing perjury.  Additionally, the document on which the alleged contempt was based was 

not admitted in evidence and is not part of the record and cannot therefore be considered. 

 Direct criminal contempt must be proven beyond a reasonable doubt. Hicks ex rel Feicock 

v. Feicock, 485 U.S. 624 (1988); Braisted v. State, 614 So.2d 639 (Fla 4th DCA 1993).  There is 

no evidence whatsoever in the record to indicate that the Appellant was purposely deceiving the 

court as to her prior arrest record.  The State has failed to meet the required burden of proof.  This 

fact alone requires reversal. 

 Scrupulous compliance with Rule 3.830 Fla. R. Crim. P. is required because its provisions 

constitute the essence of due process. Peters v. State, 626 so.2d 1048, 1050 (Fla. 4th DCA 1993).  

Prior to an adjudication of guilt, the judge shall inform the defendant of the accusation and give 

him/her the opportunity to show cause why her or she should not be adjudged guilty of contempt 

by the court.  The defendant must also be given an opportunity to present evidence of excusing or 

mitigation circumstances before sentencing.  Rule 3.830 Fla. R. Crim. P.; Woodson v. State, 109 

So.3d 866, (Fla. 3d DCA 2013).  The court failed to comply with either of these provisions. 

 Additionally, Rule 3.830 requires the judgment of guilt for contempt to include a recital of 
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those facts upon which the adjudication of guilt is based.  The written judgment of contempt 

contains no recital of any factual matters. 

 Failure to strictly comply the requirements of the rule constitutes fundamental error.  Bonet 

v. State, 937 so.2d 209, (Fla. 3d DCA 2006); Hibbert v. State, 929 So.2d 622, (Fla. 3d DCA 2006); 

Garrett v. State, 876 So.2d 24, (Fla. 1st DCA 2004). 

 For the foregoing reasons, the judgment of direct criminal contempt is reversed and 

vacated.  The trial court shall discharge the Appellant. 

 

KANAREK, J., and WILD, Acting Circuit Judge, concur. 
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