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      IN THE CIRCUIT COURT FOR THE 
      NINETEENTH JUDICIAL CIRCUIT IN AND 
      FOR INDIAN RIVER COUNTY, FLORIDA. 
      APPELLATE DIVISION 
 

Circuit Case No. 11-AP-14 
Lower Tribunal No. 10-MM-2506 

 
MICHAEL PECK, 
 
 Appellant,    Not final until time expires for filing motion 
v.      for rehearing, and if filed, disposed of. 
 
STATE OF FLORIDA, 
 
 Appellee. 
____________________________/ 
Decision filed November 5, 2012. 
 
Appeal from the County Court for Indian River County; Joe Wild, Judge. 
 
Diamond Litty, Public Defender, and Melinda Ziskinder, Acting as Special Public Defender,  
Fort Pierce, for appellant.  
 
Bruce H. Colton, State Attorney, and Steven Wilson, Assistant State Attorney, Vero Beach, for 
appellee. 
 
 
 
BRYANT, J. 

 

 On October 8, 2010, the Appellant drove on the wrong side of Indian River Drive in 

Sebastian and crashed head-on into another vehicle. The officer on the scene testified that the 

Appellant had trouble speaking and slurred his words. He also testified that he smelled alcohol 

on the Appellant’s breath, and the Appellant’s eyes were glassy. The Appellant had an unrelated 

foot wound that opened during the crash, so he was transported to the Sebastian River Hospital. 

Once at the hospital, the officer informed the Appellant that he was starting a DUI investigation 

and read him his Miranda rights. He then read the Appellant the implied consent warning and 

asked him to submit to a lawful blood test; the Appellant refused. After he was medically 

cleared, the Appellant was transported by the officer to the Indian River County jail.  He was 

later charged by information with DUI, and a jury found him guilty.  



Page 2 of 2 
 

 The Appellant argues that the trial court improperly allowed the officer to testify that the 

Appellant refused to submit to a blood test after he was read his Miranda rights. According to 

§316.1932(1)(a)1.a, Florida Statutes (2010), a person who has accepted the privilege of driving 

in Florida has given his consent to submit to an approved alcohol content test “if the person is 

lawfully arrested for any offense allegedly committed while the person was driving or was in 

actual physical control of a motor vehicle while under the influence of alcoholic beverages” 

(Emphasis added). The issue then is whether the Appellant was lawfully arrested. The officer 

clearly had probable cause for the arrest for DUI and had authority to make the arrest after a 

traffic crash.  Fla. Stat. §316.645. The officer proceeded as though the Appellant were under 

arrest by informing him that he was conducting a DUI investigation, reading him Miranda, and 

asking him to submit to a blood test. There was no indication that the Appellant was free to 

leave. Though formal arrest words were not used, the culmination of these actions resulted in a 

de facto arrest.  

 Since the Appellant was lawfully arrested when he was asked and refused to submit to 

the blood test, that information is admissible under §316.1932(1)(c), which states “the refusal to 

submit to a blood test upon the request of a law enforcement officer is admissible in evidence in 

any criminal proceeding.” Therefore, the trial court did not err in allowing the officer’s 

testimony.  See State v. Holland, 76 So. 3d 1032 (Fla. 4th DCA 2011). 

 The Appellant relies on a seemingly similar case: Smith v. State, 681 So. 2d 894 (Fla. 4th 

DCA 1996).  However, a closer reading reveals that the District Court in Smith held that the 

testimony as to the refusal of the breath test was admissible but reversed because further 

testimony by the trooper was interpreted as a testimonial response commenting on the 

defendant’s exercise of the right to remain silent after Miranda warnings were given.    

Therefore, the trial court did not err in allowing the officer’s testimony and is affirmed. 

 

 Affirmed. 

 

GEIGER and MCMANUS, JJ., concur. 

 
 
Copies of above decision were furnished to the attorneys/parties 
of record on the same date the decision was filed. 
 


