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      IN THE CIRCUIT COURT FOR THE 
      NINETEENTH JUDICIAL CIRCUIT IN AND 
      FOR ST LUCIE COUNTY, FLORIDA. 
      APPELLATE DIVISION 
 

Circuit Case No. 08-CA-006864(AM) 
Lower Tribunal No. 08-MM-000049 

 
 
BRENT MORLY SOLOMON, 
 
 Appellant,    Not final until time expires for filing motion 
v.      for rehearing, and if filed, disposed of. 
 
STATE OF FLORIDA, 
 
 Appellee. 
____________________________/ 
Decision filed December 18, 2009. 
 
Appeal from the County Court for St. Lucie County; Kathryn M. Nelson, Judge. 
 
Diamond Litty, Public Defender, and Shane Manship, Assistant Public Defender, Fort Pierce, for 
appellant.  
 
Bruce H. Colton, State Attorney, and Todd A. Kawecki, Assistant State Attorney, Fort Pierce, 
for appellee. 
 
 
PEGG, J. 
 
 On December 31, 2007, appellant was grocery shopping in a Publix supermarket in Port 

St. Lucie, Florida.  He was accused of stealing lobster and clams from the seafood department, 

and he was arrested and charged with second degree petit theft.  A jury returned a guilty verdict, 

and he was sentenced to sixty days in the St. Lucie County jail. 

Appellant raises three issues on appeal: 1) The court committed reversible error by 

admitting certain evidence over appellant’s objection of relevance; 2)  the court should have 

granted a mistrial based upon the prosecutors’ improper comment during final argument; and 3)  

the trial judge had an improper discussion with the jury foreperson.  We find no merit to 
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appellant’s argument on issues two and three. We do however, find reversible error as it relates 

to the admission of evidence in issue one. 

 During cross examination of the appellant, the prosecutor elected to ask several questions 

regarding appellant’s concealed weapons license and his knowledge of the laws regarding the 

license.   He asked appellant if he was aware of the impermissible locations to possess a firearm, 

even if licensed. He even inquired if appellant was carrying a firearm on the day of his arrest in 

the Publix supermarket.  The prosecutor specifically asked appellant: “And you carry a gun that 

can kill people in your bag with you?”  (T227).  This line of questioning was objected to on 

grounds of relevance and undue prejudice.  The prosecutor again broached the subject of 

weapons possession and a concealed carry permit in his closing argument. (T237). 

 The defense in this case revolved around appellant’s short term memory deficiencies, not 

his long term memory.  Knowledge of rules and laws regarding places where firearms and 

weapons are not permitted, even by concealed permit holders, has no relevance whatsoever to the 

crime charged.  Even if questions regarding long term memory were deemed relevant there are 

many other areas in which he could have inquired.  Knowledge of historical events and rules and 

laws relevant to driving a motor vehicle would have sufficed without inflaming the emotions of 

jurors by discussing firearms in a theft case.   

Evidence of possession of a firearm can be reversible error when the firearm has no 

relevance to the crime charged, nor is it inextricably intertwined with any evidence relative to the 

crime charged.  Possession of the firearm or the permit to carry one did not tend to prove or 

disprove a material fact in controversy.  Authority for this proposition is found in Johnson v. 

State, 695 So. 2d 441, 442 (Fla. 4th DCA 1997). 
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 We disagree with the state’s contention that the admission of the fact he possessed a 

firearm and held a concealed carry permit constituted harmless error.  Error is harmless if “there 

is no reasonable possibility that the error contributed to the conviction.” State v. DiGuillio, 491 

So. 2d 1129 (Fla. 1986).  Irrelevant evidence that appellant was carrying a concealed firearm, 

permit or not, could have made him seem like a dangerous, irrational person, and could have 

easily contributed to his conviction of the unrelated charge of theft. 

 REVERSED and REMANDED for a new trial. 

 

COX, J. and WILD, Acting Circuit Judge, concur. 
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