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      IN THE CIRCUIT COURT FOR THE 
      NINETEENTH JUDICIAL CIRCUIT IN AND 
      FOR INDIAN RIVER COUNTY, FLORIDA. 
      APPELLATE DIVISION 
 

Circuit Case No. 11-AP-1 
Lower Tribunal No. 10-MM-1936 

 
CHRIS STEWART, 
 
 Appellant,    Not final until time expires for filing motion 
v.      for rehearing, and if filed, disposed of. 
 
STATE OF FLORIDA, 
 
 Appellee. 
____________________________/ 
Decision filed April 24, 2013. 
 
Appeal from the County Court for Indian River County; Joe Wild, Judge. 
 
Diamond Litty, Public Defender, and Renee Rancour, Assistant Public Defender, Vero Beach, 
for appellant.  
 
Bruce H. Colton, State Attorney, and David Dodd, Assistant State Attorney, Vero Beach, for 
appellee. 
 
 
BRYANT, Acting Circuit Judge. 

 

  On August 4, 2010, Indian River County Sheriff’s Deputy John Clark followed the 

Appellant while he was driving north on 20th Avenue SW through the intersection at Oslo Road. 

He saw the Appellant’s vehicle weave within the lane, cross the fog line on the right, then drift 

back over the center line on the left. After observing the Appellant repeat that pattern three times, 

he saw the Appellant change lanes without using a turn signal, so he initiated a traffic stop. As he 

approached the vehicle, he smelled a strong odor of alcohol, and he observed the Appellant’s 

slurred speech and glassy, bloodshot eyes. Deputy Clark asked the Appellant to exit the vehicle, 

and the Appellant exhibited poor balance and leaned on the bridge rail. Deputy Danny Hatch 

arrived as back up and received consent from the Appellant to search the vehicle, which yielded 

an almost empty cold beer can. Deputy Clark asked the Appellant to submit to field sobriety 
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tests, and he agreed. After poor performance on those tests, Deputy Clark informed him that he 

was under arrest. The Appellant pulled away from him, and both deputies struggled to get the 

Appellant handcuffed and into Deputy Clark’s car. He was then transported to the Indian River 

County jail.  

Once at the jail, the Appellant struggled with Deputy Clark, and Deputy Clark physically 

put the Appellant on the floor of the jail, resulting in a bleeding head wound. The Appellant was 

taken to the hospital for treatment and then returned to the jail. Four hours and thirty nine 

minutes after he was stopped, he submitted to a breath test, and the results were .221 and .219. 

Based on those results, the Appellant was charged by information with DUI—Breath Alcohol 

Level of .15 or more and Resisting an Officer Without Violence. After a trial on December 10, 

2010, a jury found the Appellant guilty on both counts. This appeal follows.   

 The first issue raised by the Appellant is whether the trial court erred in admitting the 

deputy’s dash video. The standard of review for decisions regarding the admissibility of evidence 

is abuse of discretion. Eugene v. State, 53 So. 3d 1104, 1112 (Fla. 4th DCA 2011). The 

Appellant argues that the trial court improperly admitted the audio portion of Deputy Clark’s car 

video that took place when the Appellant was alone in the back of the patrol car. He argues that 

since he was alone in the car when he made the statements, no witness can testify that the 

recording is an accurate and fair representation of what occurred based on Lacey v. State of 

Florida, 17 Fla. L. Weekly Supp. 951a (2010). In Lacey, the DUI investigation involved two 

officers, and only one of those officers was present and testified at trial. Id. The officer present 

and testifying at trial was not the officer who drove the patrol car, so the court stated that the trial 

court erred in admitting that portion of the tape because the officer at trial was not competent to 

testify if the tape fairly and accurately represented the events that took place. Id. Lacey is 

distinguishable from the instant case because Deputy Clark was both the officer who placed the 

Appellant in the patrol car and the officer who testified at trial. Though there is not testimony on 

this issue, the dash cam video shows that Deputy Clark was within view of his car during the 

Appellant’s rant, and he probably heard all or most of what was said, which means he had 

personal knowledge. Dolan v. State, 743 So.2d 544, 546 (Fla. 4th DCA 1999). Also, he testified 

that the in-car recording was an accurate recording.  

 The Lacey court goes on to point out that even though it was error for the trial court to 

admit the portion of the audio tape, it was harmless because there was overwhelming evidence to 
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show impairment. Id. The same is true in the instant case: the testimony of the deputies, the 

video of the field sobriety tests, and the results of the breathalyzer all show that the Appellant 

was impaired and resisted arrest. 

 The Appellant argues that the motion for judgment of acquittal was improperly denied 

because the State failed to prove that the Appellant had a breath alcohol level of .15 or higher. 

The standard of review on a motion for judgment of acquittal is de novo. Wiley v. State, 60 So. 

3d 588, 590 (Fla. 4th DCA 2011). The Appellant’s main argument is that the breath test was 

improper because it was given four hours and thirty-nine minutes after the Appellant’s arrest due 

to his hospital visit. However, he does not provide any case law to support the point. The State 

cites Haas v. State, which involved a blood sample taken one hour and twenty minutes after the 

accident. 597 So. 2d 770 (Fla. 1992). The issue was whether the trial court erred in denying the 

defendant’s motion for judgment of acquittal because there was no direct evidence to establish 

his blood alcohol level at the time of the accident. Id. at 772. The Court stated that extrapolation 

of test results back to the time of driving is not a prerequisite for admissibility. Id. The Court 

held that properly obtained test results constitute circumstantial evidence sufficient to convict of 

DUI. Id. at 774. The issue is further discussed in State v. Banoub, which involved a four hour 

delay in the blood test due to a hospital visit, and the court stated that such a delay was not 

unreasonable. 700 So. 2d 44 (Fla. 2d 1997).  The Banoub court found that a four hour delay 

before administering the breath test was “reasonable.” (It is not clear what length of delay would 

be deemed “unreasonable”). The delay in testing goes to the weight of that evidence, which is 

within the purview of the jury. The Appellant was at liberty to introduce evidence that the test 

results did not reflect his blood-alcohol level at the time the vehicle was being operated. See 

Haas at 770.  

 In circumstantial evidence cases, a motion for judgment of acquittal should be granted 

“when the State fails to present evidence from which the jury can exclude every reasonable 

hypothesis except that of guilt.” Hunter v. State, 8 So. 3d 1052, 1066 (Fla. 2008). The State 

presented testimony from both deputies who were present on the scene. The State entered two 

DVDs and played them for the jury: one was the dash camera which showed the stop, field 

sobriety tests, and arrest, and the other was the breathalyzer test administered at the jail. Finally, 

the State entered the breath test affidavit stating that the Appellant blew .221 and .219. The State 

presented plenty of evidence from which a jury could conclude that the Appellant was guilty.  
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 Affirmed. 

 

GEIGER and MCMANUS, JJ., concur. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Copies of above decision  
were furnished to the attorneys/parties 
of record on the same date  
the decision was filed. 
 


