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      IN THE CIRCUIT COURT FOR THE 
      NINETEENTH JUDICIAL CIRCUIT IN AND 
      FOR MARTIN COUNTY, FLORIDA. 
      APPELLATE DIVISION 
 

Circuit Case No. 13-AP-10 
Lower Tribunal No. 12-SC-1581 

 
 
ANA WILLIAMS, 
 
 Appellant,    Not final until time expires for filing motion 
v.      for rehearing, and if filed, disposed of. 
 
JAMES WATT, III, 
 
 Appellee. 
____________________________/ 
Decision filed September 5, 2014. 
 
Appeal from the County Court for Martin County; Darren Steele, Judge. 
 
Ana Williams, pro se, West Palm Beach, for appellant.  
 
James Watt, III, pro se, Jupiter, for appellee. 
 
 
WILD, J., Acting Circuit Judge. 

 

 The Appellant (Williams) was sued in small claims court, and she believed that the venue 

should be in another county. Williams filed a motion to change venue in advance of the pre-trial 

conference date, but she did not appear at the conference. A default was entered due to her non-

appearance. Williams then filed a motion to set aside the default, setting out her reasons for failing 

to appear at the conference and her reasons for believing that she was not liable to the appellee for 

damages. The court below summarily denied her request without explanation.  

To be relieved of a default, a defendant must demonstrate excusable neglect, a meritorious 

defense, and due diligence in seeking relief. Dawkins, Inc. v. Huff, 836 So. 2d 1062 (Fla. 5th DCA 

2003). Williams demonstrated due diligence by quickly filing the request to set aside the default 

upon receipt of the default judgment. The default judgment was filed on December 14, 2012 and 

Williams moved to set it aside by filing her motion on December 26, 2012.  
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Williams presented a meritorious defense in her motion. She alleged that the Appellee 

(Watt) had previously made false claims against her, had been stalking and harassing her, and 

completely denied any monetary liability to Watt. The facts alleged in the motion are sufficient to 

establish a prima facie meritorious defense. 

 The final issue would be the reason for the non-appearance at the pre-trial conference and 

whether that reason would rise to the level of excusable neglect. The summons and paperwork 

issued by the clerk in Martin County contained the following information directed to Williams in 

her capacity as a defendant in a small claims suit: 

RIGHT TO VENUE:  YOU HAVE THE RIGHT TO REQUIRE 
THAT THIS ACTION BE HEARD ONLY IN THE COUNTY 
WERE (sic) ONE OR MORE DEFENDANTS RESIDE…1 

The above language is an incorrect statement of the law and does not follow the recommended 

language found in Fla. Sm. Cl. R. 7.322. A defendant does not have the right to choose the venue, 

unless the venue sued in is not a correctly chosen venue by a plaintiff. The language used in Martin 

County, though, would clearly lead a defendant, such as Williams, to believe that she had a right 

to have the case heard in Palm Beach County, where she resides, no matter what the other facts 

may be concerning the issue of venue. After filing a written request to transfer venue to her county 

of residence, Williams failed to appear for the pre-trial conference in Martin County on the date 

indicated in the summons. The end of the section on venue in the Martin County summons contains 

instructions on how to request a transfer: 

…YOU MAY DO SO BY ORALLY REQUESTING THE 
CHANGE AT THE TIME AND DATE SCHEDULED FOR YOU 
TO APPEAR OR BY MAKING A WRITTEN REQUEST IN 
ADVANCE OF THAT DATE. 

This language somewhat follows the standard form found in the rule, however, the standard form 

is ambiguous as to how a change in venue is accomplished. It would not be an unreasonable reading 

of the directive that you can avoid appearing in court by filing a written motion.2 

 Therefore, we send this case back for further consideration by the court below. While we 

have stated our opinion on the seeming merits of Williams’ motion to set aside the default, we do 

                                                 
1 The language used in the Martin County form concerning venue is incorrect and misleading in several other areas.  
While there is no requirement that the language used by Martin County exactly follow the suggestions in the Small 
Claims Rules, there is a necessity that they accurately state the law. 
2 When a certain instruction or form does not fairly and accurately inform the parties concerning the requirements of 
the law, the instruction or form should be modified. See Yohn v. State, 476 So.2d 123 (Fla. 1985) (“The standard 
instructions are a guideline to be modified or amplified depending upon the facts of each case”). 
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leave open the possibility that the court below issued its summary decision based on the fact that 

Williams’ motion to set aside the default was not under oath. A request to set aside a default 

normally requires sworn facts to support the allegation of excusable neglect and a meritorious 

defense. The Church of Christ Written in Heaven, Inc., v. The Church of Christ Written in Heaven 

of Miami, Inc., 947 So.2nd 557 (Fla. 3d DCA 2006); Geer v. Jacobsen, et. al., 880 So.2d 717 (Fla. 

2d DCA 2004). We believe, based on the procedures found in the cases cited above, that a hearing 

should always be held on a colorable claim for setting aside a default so that the moving party can 

provide sworn facts. This is in keeping with the long-standing preference that legal disputes should 

be decided on the merits. Marshall Davis, Inc. v. Incapco, Inc., 558 So.2d 206 (Fla. 2d DCA 1990) 

(“Courts should liberally set aside defaults under appropriate circumstances”). 

 The summary denial of Williams’ motion to set aside default is reversed. Upon remand, 

the court below should allow Williams to appear in court for a full hearing on the motion to set 

aside the default, and at the hearing take testimony from Williams concerning her assertions in 

order to determine the sufficiency of the motion.3 We have no opinion on the merits of Williams’ 

change of venue motion, which is not the subject of this appeal. 

  

 Reversed and remanded. 

 

 

KANAREK and PEGG, JJ., concur. 

 
 
 
 
 
 
 
 
 
Copies of above decision  
were furnished to the attorneys/parties 
of record on the same date  
the decision was filed. 
 

                                                 
3 We would also recommend a review of the small claims forms used by the clerk of Martin County, if such review 
has not been performed in the last several years. 


