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      IN THE CIRCUIT COURT FOR THE 

      NINETEENTH JUDICIAL CIRCUIT IN AND 

      FOR ST. LUCIE COUNTY, FLORIDA. 

      APPELLATE DIVISION 

  

Circuit Case No.  08-CA-000082 

Lower Tribunal No.  COA 07-66 

 

J. CURTIS BOYD, 

  

 Petitioner,    Not final until time expires for filing motion 

v.      for rehearing, and if filed, disposed of. 

 

MATTHEW MARGOTTA, in his 

capacity as Director of Community 

Development, and the CITY OF FORT 

PIERCE, a municipal corporation, 

                                                                  

 Respondents.                                      

__________________________________/ 

Decision filed December 15, 2008.    

 

Petition for writ of certiorari to the City Commission of the City of Fort Pierce. 

 

J. Curtis Boyd, Fort Pierce, pro se.  

 

Robert V. Schwerer, City Attorney, and James T. Walker, Assistant City Attorney, Hayskar, 

Walker, Schwerer, Dundas and McCain, P.A., Fort Pierce, for respondents. 

 

   

MORGAN, Acting Circuit Judge. 

 

 The Petitioner seeks certiorari review of an order of the Fort Pierce City Commission which 

reversed a demolition order of the Historic Preservation Board of the City of Fort Pierce.  The 

standard of review applied to a decision of the Fort Pierce City Commission is whether procedural 

due process was afforded, whether the essential requirements of the law were observed, and 

whether the findings and judgment were supported by competent substantial evidence.  Haines 

City Community Development v. Heggs, 658 So.2d 523, 530 (Fla. 1995); Combs v. State, 436 So.2d 

93, 95-96 (Fla. 1983).  Because the City Commission failed to provide procedural due process and 

comply with the essential requirements of the law, we are compelled to grant the petition for writ 

of certiorari and quash the Commission’s decision to reverse the demolition order. 
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 The Petitioner is the current owner of The Governor’s House, located at 111 Boston 

Avenue in Fort Pierce.  Shortly before the Petitioner purchased the property, the house was 

designated a “contributing structure” in the Downtown Historic District.  To alter, move or 

demolish a structure in the Downtown Historic District, a property owner must obtain a Certificate 

of Appropriateness from the city Historic Preservation Board.  The Governor’s House has fallen 

into a state of disrepair, and the Petitioner has had difficulty keeping the structure up to code.  As 

a result, the Petitioner applied for a Certificate of Appropriateness to demolish the house and build 

a new commercial office building on the property. 

 A hearing was held before the Historic Preservation Board on September 24, 2007.  The 

Petitioner presented testimony that it would be too costly to repair and restore the house.  City staff 

opposed the application on grounds that it failed to meet any of the criteria for demolition set forth 

in city ordinances.  The Historic Preservation Board voted to approve the Certificate of 

Appropriateness with the condition that the Petitioner donate the structure if a recipient could be 

found in 90 days. 

 On October 12, 2007, Matthew Margotta, the Director of the City’s Department of 

Community Development, filed a memorandum seeking an appeal to the City Commission of the 

Historic Preservation Board’s decision.  The grounds for the appeal were that the decision was not 

based on the criteria set forth in City code and was contrary to the purpose and intent of the Historic 

Preservation Chapter of the City code.  A public hearing was held before the City Commission on 

November 19, 2007.  The Commission voted to postpone a decision in order to get more 

information about the condition of the house and the cost to repair it.  The issue was brought back 

before the Commission on January 7, 2008.  During the period of time between the two 

commission meetings, a new commissioner, Commissioner Sessions, had been seated.  

Commissioner Sessions announced that he had reviewed the evidence and minutes of the 

November 19, 2007 meeting, and was prepared to vote on the issue.  However, after some 

discussion, he was prevented from doing so by the mayor, relying on the advice of the city attorney.  

By a vote of 2-11, the City Commission voted to reverse the Historic Preservation Board’s decision. 

The Petitioner raises the following two issues:  1) whether Mr. Margotta had standing to 

appeal the Historic Preservation Board’s decision to the City Commission, and 2) whether 

Commissioner Sessions was required to vote pursuant to Florida Law.  We find no violation of 

                                                           
1 One commissioner abstained because he owns property adjacent to The Governor’s House. 



3 

 

procedural due process and no deviation from the essential requirements of the law as to Mr. 

Margotta’s action in appealing the decision of the Historic Preservation Board.  We reframe the 

second issue thus: Whether the City Commission’s action in preventing Commissioner Sessions 

from voting invalidated the vote taken. 

 The Petitioner argues that Commissioner Sessions was legally required to vote, pursuant 

to § 286.012, Fla. Stat., and failure to allow Commissioner Sessions to vote requires reversal 

because it may have affected the outcome of the appeal.  Under § 286.012, 

No member of any state, county, or municipal governmental board, 

commission, or agency who is present at any meeting of any such 

body at which an official decision, ruling, or other official act is to 

be taken or adopted may abstain from voting in regard to any such 

decision, ruling, or act; and a vote shall be recorded or counted for 

each such member present, except when, with respect to any such 

member, there is, or appears to be, a possible conflict of interest 

under the provisions of s. 112.311, s. 112.313, or s. 112.3143.  In 

such cases, said member shall comply with the disclosure 

requirements of s. 112.3143. 

 The Respondents point to case law holding that the failure of a member to vote does not 

invalidate the proceeding.  In Walberg v. Metropolitan Dade County, 296 So. 2d 509 (Fla. 3d DCA 

1974), adjoining landowners to a new development sought a zoning change to reduce the density 

for the proposed development.  During the proceedings before the county commission, one of the 

commissioners left and as a result did not vote on the resolution denying the rezoning request.  The 

appellate court refused to invalidate the vote under § 286.012, because the statute does not provide 

a penalty for a member’s refusal to vote, and to construe the statute to provide such a remedy 

would allow a member to frustrate official action by refusing to vote.  In Hallandale v. Rayel 

Corp., 313 So. 2d 113, 115 (Fla. 4th DCA 1975), the court held that a chairman’s failure to vote 

did not void the proceedings, especially when he was not required to vote under the board’s rules.  

Finally, the Respondents point to an opinion of the Attorney General which held there was 

“nothing in the statute to indicate that a member's abstention from voting . . . will invalidate the 

action of a city council or other governmental body, if the action of the city council would 

otherwise be valid under the applicable provisions of the city charter.”  Op. Att'y Gen. Fla. 1973-

141. 

 However, unlike the situation in Walberg and Hallandale, the instant case does not involve 

a situation where a board member voluntarily abstained from voting.  Here, Commissioner 
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Sessions very clearly announced an intention to vote, but he was prevented from doing so.  The 

decision to stop Commissioner Sessions from voting was rooted in the mistaken belief that he was 

not legally entitled to do so because he was not on the commission at the time of the November 

19, 2007 meeting.  As noted above, Commissioner Sessions responded by stating on the record 

that he had reviewed the evidence and minutes of the earlier meeting, and was prepared to vote on 

the issue.  By virtue of making this statement, Commissioner Sessions was legally entitled to vote.  

See Metropolitan Dade County v. Florida Processing Co., 229 So. 2d 254, 256 (Fla. 1969)(due 

process not violated when composition of board changed between hearings and the new board 

members stated on the record they had read the transcript of the prior hearing).  A vote from 

Commissioner Sessions to uphold the decision of Historic Preservation Board would have resulted 

in a 2-2 tie, and a denial of Mr. Margotta’s appeal. 

 Section 286.012 places a duty on the part of municipal commission members to vote on all 

official measures unless the member announces a conflict of interest.  The refusal to allow 

Commissioner Sessions to perform his legal duty caused a violation of that statute.  The 

Respondent maintains that we should address this violation in the same way we might address a 

violation on the part of one board member.  In other words, the Respondent believes that preventing 

a commissioner from voting should be viewed on par with the unlawful failure to vote by one 

board member who is trying to frustrate official action.  We disagree, and find that the action of a 

board in refusing to allow a board member to vote, is of a character far different than the wayward 

actions of one board member.  The former involves the collective action of the city.  While the 

problem in this case was caused by a misunderstanding of the law without evidence of sinister 

motives, it is easy to conceive of situations where back room deals might create a majority by 

effectively gagging a noncompliant board member.  We again stress that nothing in the record 

suggests that the mayor and other members of the commission did anything other than vote their 

conscience in an honorable way.  However, whether the motives were innocent or evil, the effect 

of the mayor’s erroneous ruling was the same.  

 Procedural due process includes the right to a meaningful hearing.  The application of 

section 286.012 requires that the meaningful hearing be decided by the vote of all commissioners 

present that do not announce a conflict.  The parties have not identified any case law that speaks 

directly to the issue in this case.  Therefore, we have considered the Petitioner’s claim in light of 

whether “there has been a violation of a clearly established principle of law resulting in a 
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miscarriage of justice”.  Combs at 96.  In our view, the collective action of the City Commission 

denying a commissioner the right to vote, where that commissioner could have cast the deciding 

vote, threatened the fundamental integrity of the process and qualifies as a miscarriage of justice 

for which a remedy must be provided. 

 Accordingly, we grant certiorari, quash the action of the Fort Pierce City Commission 

reversing the Historic Preservation Board’s decision, and remand for reconsideration of Mr. 

Margotta’s appeal. 

 It is so ordered. 

 

KANAREK and PEGG, JJ., concur. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Copies of above decision  

were furnished to the attorneys/parties 

of record on the same date  

the decision was filed. 


